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THE 


PREFACE. 


HERE is no branch of the Law, 


1 which is more neceſſary to be ex- 
plained to the publick, and in which 


the generality of mankind is more fre- 
quently concerned, than in that which 
relates to laſt wills and teſtaments: Since 
every man, and even woman, at one 
time or other of their lives, are liable to 


act in it, either as teſtator, executor, ad- 


miniſtrator, legatee, or next-of-kin to 
ſome re perſon. 


And this part of knowledge in the 
law, concerning wills, executorſhips, 


Fc. is ſtill more neceſſary, as too fre- 
en either through dilatorineſs, un- 
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The PREFACE. 
reaſonable puſillanimity, ſudden illneſs, 


yariation in circumſtances, whether by 


new acquiſitions, or unexpected loſſes, 
changes in families, or other means, it 
happens, that the making of a will is 
left to be the work of a man's /aſt hours; 
when he can ſeldom have that affiſtance 


to make a proper diſpoſition of his ef- 


fects, which in health he would have 
ſought, and eaſily might have obtained, 


At ſuch a time, the want of know- 
ing the nature of a teſtament, the power 
of a teſtator over his property, the pro- 
per manner of diſpoſing of it, and the 
method of executing a will, or by what 
means a former will may be revoked, 
has often proved fatal to families. A 
ſpendthrift heir or an undeſerving wife, 
has frequently carried away the greateſt 
part of the deceaſed's property, and left 
the younger children helpleſs, and per- 
haps intirely unprovided for; and a for- 
tune which has been gained by induſtry, 
and frugality, with a view of providing 
for thoſe very children, which have been 
"en left at the * of the unworthy, 


hag 
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has been ſquandered away in luxury and 


riot. 


It is moreover neceſſary for a per- 
ſon to know how the law will diſpoſe of 
his eſtate in caſe he ſhould make #0 will. 
For, although it is not our intent, to 
make people indifferent in relation to an 
act ſo neceſſary to be ſet about, and that 
in good health and ſpirits, while a per- 
ſon knows what he does, and how to act 
in ſo arduous an affair, as is that of diſ- 
ereetly diſpoſing of what it has been the 
buſineſs of his whole life, to get toge- 
ther, for the ſake, uſually, of thoſe who 
come after him; yet it muſt be confeſ- 
ſed, that, generally ſpeaking, the . law 
makes a better will for the deceaſed, 
than he would perhaps have made for 
himſelf, had he drove it off to his laſt 
hours ; which is too often done, as we 
have obſerved above, For the law, in 
caſe of an inteſtate, makes ſuch a will 
for him, as it ſuppoſes every good man, 
in perfect harmony with his family 
would have made : And it is often beſt, 
for this reaſon, for the peace and good 
of a family, that a man, when he finds 
. he 
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he has not time, or an honeſt practiſer, 
or friend at hand, to conſult with, to 
leave his fortune to the diſtribution the 
hw will make: Unlefs in ſome parti- 
cular caſes; as, where there are infants, 
or perſons of weak capacities, te be pro- 
vided for; ſpendthrifts or prodigals to 
be curbed; or large fortunes are leſt, 
which it may be neceſſury to limit over | 
to others ne REN | 


The executor and Ano ſtand 
in no leſs need of aſſiſtance in the exe- 
cution of their offices. There is no 
branch of our law that calls upon the 
legiffature for amendment, more than 
that which relates to executors and ad. 
miniſtrators. A knaviſh executor or ad. 
miniftrator can, in many ciſes;' cheat 
with impunity ; whilſt an honeſt one is 
ſcarcely ever ſafe: Is it not then hig 
requiſite, that all ſuch ſhould. be ac- 
quainted with what the law directs, in 
a point that ſo much concerns them to 
know There are many things neceſſa- 
ry for their knowledge both before and 
after their taking thoſe offices upon 
| n As, for inſtance, how far, in 


* particular 
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particular caſes; it is adviſable for them 
to do it: What will be the conſequences 
of it; What property they have in the 
eſtate of the deceaſed; and how they are 
to apply and diſtribute the ſatne; The 
advice of a court of equity in ſuch caſes, 
is often too PT for a 2 
fortune to bear. 


Though it may be Add 4 piece 05 
preſumption to offer this treatiſe to the 
peruſal of the learned of the profeſſion 
of the law, yet we have good reaſon. to 

ſay, that, for many years, there has not 
| been publiſhed a book of more uſe to 

iſers in general, For the matters 

cre treated of; are thoſe which are now 
moſt in uſe; every. thing is grounded 
upon the beſt authorities; which are 
likewiſe quoted. Many caſes are alſo 
inſerted, which were never in print be- 
fore; and the whole is ſo adapted and 
connected together, that one caſe ſerves to 
illuſtrate and ſtrengthen another, or evi- 
dently ſhews the reaſon for its difference, 
So that, not only the law itſelf, as far 
as the ſubje& will admit, but the reaſon 
of it; which is the very life of the law, 
. is 


Tube PREFACE. 
is ſhewn in a clear and n 
light. 1 2204 


: We ſhall only add, that this work 
was com piled by a gentleman ſolely for 
his own private inſtruction, and was not 


deſigned by him to be publiſhed. But 


having owned that he found it a great 
help to himſelf in practice, he could not, 
on being urged, deny its being made 
publick, for the ſake of others, who 


| might be equally benefited by it, 


| Who the gentleman is, cam be of no 
uſe to the reader to know; although it 
might very probably have been of ſer- 
vice to the proptietor of the work, had 
he been permitted to affix his name. 
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otherwiſe, may be ſo termined a teſtament: But 
if the word te t be taken in a ſtricter ſenſe, 
it differs from a laſt will as the ſpecial differs from 
the general; every teſtament is a laſt will, but 
every laſt will is not a teftament. A laſt will is a 
general word, and agreeth with every kind of laſt 
will or teſtament. A teſtament is properly that 
kind of laſt will wherein an executor is named ; 
for by the naming of an executor it differeth from 
the reſt. (Tefament ſauns executour eft come nul. 
Plaud. 185. a.) If a man makes a laſt will with- 
out appointing an executor, he is ſaid to die in- 
teſtate; but in ſuch caſe the will of ſuch inteſtate 


s always annexed to the letters of adminiſtration 


Of a codici, 


as a direction to the adminiſtrator z as it is where 
an executor is appointed, but | refuſes to prove 
the will and take the executorſhip upon him. In 
law moſt commonly. ultima voluntas in ſcriptis is 
uſed where lands or tenements are deviſed, and 
te/lamentum when it conoerneth only chattels; for 
an executor hath nothing to do with a deviſe of 
lands or tenements. A codicil is a diminutive 
from the word codex, a book, and ſignifieth a 
little book or writing; it is a ſchedule or ſupple- 
ment to a teſtament or laſt will: A codicil can no 
more admit of an executor, than a teſtament can 
conſiſt or be without one: A teſtament is called 
= great will, and a codicil a little one: A codicil 
is uſed as an emendation or addition to the teſta- 
ment; as when any thing is omitted in the 
teſtament, which the teſtator would add, or ſome- 


4 thing put in, which the teſtator would, upon 
further conſideration, detract: A codicil may be 
made as well by him that dies inteſtate, as by him 


that dies leaving a teſtament. No man can die 
with two teſtaments (becauſe the latter does al- 
ways infringe the former); but a man may die 
with, diverſe; codicils, and the latter doth not 
hinder the former, unleſs they be contrary. If 
two teſtaments be found, and it does not _ 
| whic 


* 
. | I 


Tetanents, Taft Wills, and Exteubors. 3 
which is the former or latter, both are void: But 
if two codicils are found, and it cannot be'knowh | 
which was the firſt, and which the latter, and 
one thing is given to one perſon in the one codi- 
cil, and the ſame thing is given to another perſon 
in the other codicil, the codicils are not void but 
the perſons therein named ought to divide the 
thing between them. A teſtament is defined thus: Paten of a 
Teftamentum, gt voluntatis noftr# juſta ſotentia de © ; 
& quod quis paſt mortem fuam fieri voluit. A laſt Of - lat vil. 
will is defined in this manner: Ultima voluntas 


oft legitina diſpeſitio de eo quad quis pg mortem fieri 
5 5 And ct definition of a Code is this: Codi- Of a codicil, 


cillus n voluntatis naſtræ jufta ſententia de eo quad 
quis peſt mortem ſuam eri velit, abſq; extcutaris 
conflitutione. For a full explanation ot theſe ſeveral 
definitions, ſee, Swinb. Part 1. ſect. 2, 3, 4, 5. 
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"A Teſtament in writing is that, which at the of written tels 
time of the making'thereof, is committed to eats, 

3 By which words, at the time of the na- racy 
"king thereof, are excluded ſuch teſtaments as ate 21; 
afterwards put into 8 for being made irſt | 

by word of mouth, they Till remain nuncyptive, 
notwithſtanding the redu them into wr ting : 5 
Unleſs the teſtament being firſt made by word, and 
afterwards, in the life-time} of the teſtator, be 
written and brought to the teftator, and by bien 
approved of for his teſtament: Or bers Ne 
teſtator when he declared his teſtament, d 
volll chat the fame ſhould be written, and the ſame | 9 
was accordingly written during tis life. In a \4 
written teſtament, the teſtatot may conceal the | 
tenor or contents of his will from the witneſſes ; 
. which he cannot do when he maketh a nuncuptive _ 
teſtament. To a written teſtament, bequeathing Of tw witveſies 
goods and chattels 5 two witneſſes ate fuffici- * written will 
Li 2 ent, chat.els only. 


* 
* 
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: ent, but it is proper that the witneſſes ſhould ſub- 
What ſhall be ſcribe their names as witneſſes to the ſame, If 
= of ſuch a the teſtator affirms that his will is already written, 

and is in the cuſtody. of ſuch a one, naming ſome 
particular perſon, which perſon doth bring forth 

a writing, and depoſe upon oath that that is the 
writing which the teſtator affirmed unto him 

was his laſt will and teſtament, this man's teſti- 
mony, together with the other witneſſes depokng 
that the teſtator affirmed that his will was in that 
man's cuſtody, is a ſufficient proof of the will of 

the deceaſed : But if the teſtator did not only 
affirm that his will was in that man's, cuftgdy, 

but alſo that the ſame was written with his own 
hand, then it is not ſufficient for the proof there- 

of, that the man who produces the will, does 
depoſe that it is the ſame which the teſtator com- 
mitted to his cuſtody, but it muſt alſo be proved 
that the ſame was written with the teſtator's own 
hand: for the teſtator, in affirming that the teſta- 
ment was written with his own hand, intimated, 
that unleſs it appeared to, be written with his 
own, hand the other man's teſtimony ſhould not 


© When witnefſ.s own, ha J ſtim 
tos ef beats cr ſuffice. If it be certain and undoubted that the 
chattels not teſtament is written or ſubſcribed, with the teſta- 
neceſſary, Wil. tors own hand, in this caſe, the teſtimony - of 
Rep: 13-in notes itneſſes is not neceſſary. But if it be: doubtful 
Swinb 65, 66. Whether the teſtament were written or ſubſcribed 
See $ wiad. 300. by the teſtator, in this caſe the teſtimony of wit- 
neſſes is neceflary, to confirm the ſame to be the 
taſtator s own hand. But it is not enough for the 

. witneſſes to fay that this is the teſtator's own hand, 

for we know his hand; neither is it ſuficient (in 

the opinion of many) to bring forth other wri- 

tings of the known hand of the teſtator, and ſo prove 


the will to be written or ſubſeribed by the teſtator, 


by comparing ſuch writings with the teſtament; for 
the witneſſes may be deceived (the teſtator's hand 
bdeing eaſy to be counterfeited) and therefore proof 
by fimilitude of hands is not full prof reef in 
is 3 | bed 


, o 


Teſtaments, Laſt Wills, and Executor s. 5 
ſach courts where cuſtom doth allow: ſuch teſti- A” 
mony for full proof, or when the teſtament is to 

be proved in vulgar form: Nevertheleſs, in this 

caſe where it is doubtful whether the teſtator did 
write or ſubſcribe the teſtament, if the witneſſes 

do depoſe that they ſaw the teſtator write or ſub- 

ſcribe the teſtament, and knew the ſame to be his 

hand; or that they did hear the teſtator .confeſs 

that he had made his teſtament, or that the ſame - 

was in the hands of ſuch a perſon, or if the teſtament 

be found in the teſtator's cheſt amongſt his other 

writings : In theſe caſes, the proof made by com- 

pariſon of hands, although the teſtament be to be 

proved in full form, is a full and ſufficient proof : 

Or if there be none of theſe helps by likely cir- 
cumſtances, ”= if on the contrary there be no 
ſuſpicion of fraud, or fear of ſubornation, it is the | 4 
better opinion that proof made by compariſon of | 
hands may be allowed: But then alſo the writing a 

found in the teſtator's cheſt, muſt be ſo written, 

as it may appear not to be a draught or preparation | 
of a will, but the will itſelf, If the teſtator | 1 
acknowledges that his teſtament is contained in a 

ſchedule or writing which he left in the cuſtody 

of ſuch a man ; if that man brings forth the ſche- 

dule, and upon his oath depoſes that to be the ſame 

writing which the teſtator left in his cuſtody ; 

This is ſufficient proof without comparing of | 
hands, If the teſtament be found in the teſtator's 
cheſt, or ſafely kept amongſt other writings, which 

teſtament is neither written nor ſubſcribed by the 

teftator, but altogether of another man's hand, 

this ſhall not prevail as the laſt will and teſtament 

of the deceaſed, unleſs it be proved that the ſame 

was written by the commandment of the teſtato. 

There were only three witneſſes to a will of a To g vil of « 
perſonal eſtate, and two of them happened to be fre aeg 
children of the reſiduary legatee. Dr. Watkinſon, two of — 1 
chancellor of the archbiſhoprick of York, gave children of tha 
ſentence for the validity and probate of this will, Tv ee. 


» They wre not 
3 from allowed to be 


6 
witneſſes, and the from Which there was an appeal brought before 


Will failed for 
want of proof. 


| T afumments;. Loft Wille, arid Eecutors, 


the court of delegates. It was inſiſted, that thoſe 
two children were not competent witneſſes; for 
as much as by the civil law the child was not 
allowed to be a witneſs for his parent. Digeſt. 
Tit. de teflibus. Albericus Gentilis in his tract de 
teflibus, qu. 2. fol. 230, It was anſwered; that 


there was one witneſs without exception, and 


Vne of the ſub- 
ſcribers to the 
atteſtation of a 
will had ali in- 

* terbſt under it, 

and held not 10 


that by the civil law one good witneſs might ſup- 
ply the deficiency of another exceptionable witneſs, 
Farnitius de teflibus, g. 62. fol. 199. It was repli- 
ed, that in this caſe the having one good: witneſs. 
would not help the diſability: of the reſt; for that 
was to be underſtood where the exception went 
only to diminiſh/in part the credit of the witneſs, 
as on account of friendſhip, or even relation, in a 
farther degree; but not in caſe of exception to a 
child, who was abſolutely prohibited to he any wit - 
rieſs at all; and laſtly, (as the ſtrongeſt argument 
in favour of the exception) the conſtant practice 
was appealed: to, and that the defect could not be 
ſupplied, was ſaid to appear from Swinburn, who 
giving an account of the practice and law here in 
that particular, Lib. 4. ſet, 24. (4. ſect. 21.) 
expreſsly ſays, when the law reſiſts the examina- 
tion of witn it ſhall not be ſupplied by oh 
other witneſs; Whereupon it was agreed, that theſe 
two children were not to be allowed as witneſſes : 
Therefore the will failed for want of proof; one 
witnefs being by the civik law as no witneſs. 
Mirb. Vac. 1696. Twaites and Smith, Wil. Rep. 10, 
L. Raym. 91. 8 Vin. Abr. 131. (N. 13.) pl. 3. 
See Stat. 25 Geo. $2. 6. 6. . 228 
Where a teſtator by his will deviſed lands, and 
gave to the wife of John Hailes an annuity of 20 l. 
# year to her ſole and ſeparate uſe; and to John 
Heilts and his wife each of them a legacy of 10 l. 


be a eredible wit- and charged his whole real and perſonal eſtate 


refs within the: 


* 
— 


with the payment of all his legadies and annuity. 
Jun Hailey was one of the ſubſcribing wirneſſes 


to 
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to this will. The legacies and ſatisfaction for 
the annuity. were tendered and, refuſed; and the 
queſtion now was, on a ſpecial verdict, whether 
this will was good and well atteſted within. the 
ſtatute of frauds and perjuries? T be court were of 
opinion, that the will was not properly atteſted, 
as Hailes was intereſted, and therefore not a cre» 
dible witneſs ; and gave judgment for the plaintiff, 
the teftator's heir at law. Anſiy v Dowſing, Bur, 
425. 2 Burn's Ecd. Law. 529, 535. L. C. F. 
Camiden's Arg. Har. Juſtin. 49, 50. Tri. at M. 
Pri. 249, 250. 5 Bac. Ar. 519. 1 
It has been ſaid, that the judgment of the court 
was in that caſe founded upon ti particular cir- 
cumſtances of the caſe, and not on any general 
doctrine, as there was not, nor could be any pay- 
ment or tender made of the annuity given by the 
will in that eaſe to the wife of the witneſs; and 
the general doctrine laid down by lord chief 
juſtice Lee has been ſince denied by the court of 
K. B. in the caſe of Windham v. Chetwynd, Tri. 
at M. Pri. 250. Bur. Rep. 414. 2 Burn's Ecd. 
Law 531. . my 
The caſe of Windham v. Chetwynd, is very 
accurately reported both by Mr. Burrows and Dr. 
Burn, wherein the judgment of the court there- 
on, as delivered by lord Mansfeld, is ſtated in a very 
full and perſpicuous manner: In this judgment 
is explained what is to be underſtood by the words 
credible and competent; and after entering very 
largely into the law reſpecting atteſtations, it is 
determined that a benefit given to a ſubſcribing 
witneſs ſhould not annul his atteſtation, and make 


the will void, as af the time of his ſubſcribing, if at 


ar after the teſtator's death the witneſs be diſin- 
tereſted, and competent to be examined in ſupport 
of the will. 5 Bac. Abr. 544. 


* 


To prevent the inconveniences which would 
have ariſen from the above opinion given in Au 
and Dowſing, in caſe it had been followed, as 
499 B 4 there 


'* 


: 


- 


Zement, Laſt Wills, and Executors. 
Mere are few wills in which the witneſſes have 
not had legacies or debts charged upon land, the 
Stat. 25 Geo. 2. c. 6. was made, whereby fef. 1, 

If any perſon atteſt the execution of any will or 
Peviſee awitneſs, codicil, made after the twenty-fourth of Fune 


* 


1 * 175, to whom any beneficial deviſe, le +4 


e, intereſt, gift or appointment of, or 
ing any real or perſonal eſtate, except charges on 
lands or hereditaments for payment of debts, is 
thereby given or made, fuch deviſe, (fc. ſhall fo 
far only as concerns ſuch perſon atteſting ſuch 
will or codicil, or any perſon claiming under him, 
. be void; and ſuch perſon ſhall be admitted as a 
witneſs to the ecution of ſuch will or codicil, 
within the intent of 29 Car. 2. c. 3. Raw) 
By ſet. 2. In cafe by any will or codicil 
made, or Hereaſter to be made, any lands or here- 
ditaments be charged with any debts, and any 
creditor, whoſe debt is ſo charged, hath atteſted, 
or ſhall atteft the execution of ſuch will or 
codicil, every -ſuch creditor ſhall be admitted 
as à witneſs to the execution ef ſuch will or 
codicil,” Ae und 
By fe#t. 3. “ If any perſon hath atteſted the 
Texatee paid, or execution of any will or codicil to be made on or 
re uſing, a wit- before the ſaid twenty-fourth of · June 1752. to 


Fee forks Whom any legfey'is thereby given and ſuch'per- 


June 3752, ſon, before he give his teftimony concerning the 
-— *** execution 2 will or codicil, be paid 
or haye releaſed, or refuſtd ſuch legacy upon 
tender thereof; ſuch perſon ſhall be admitted as 
N a witneſs fo the exepution of ſuch will or codi- 

6, nobhilgteadt iunns to blunt Non 


Leqneeatteting, * By ſoft. 5. “ In caſe any ſuch legatec, who 
vying s * —.— the — any will or eodicih 
9 alreaqy made, or ſhall atteſt the execution of any: 
Sa will or codicil tobe made on or before the twenty- 
dburth of Jin 17 52. ſhall have died in th life of 
+ + the teſtator, or before he have received, or reléaſed 
or refuſed ſuch legacy on tender, ſuch legatee 

G12 17 8 + 4 5 MH ſhall 
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witneſs to the execution 


call de deemed # legal 


24 will or . within r 29 Car. * 


af fern. 6. 4 The. credit of every | 
fo atteſting the ext cutiog of any will or codicil, ” . be cots | 


ack winch Cote of the 


and all circumftances relating thereto, ſhall be | 

ſubje& to the conſideration of the court and j . | 
ore whom ſuch witneſs is examined, or his 55 ES 
mony or atteſtation made uſe of; or of the court 

of equity in which his reſtimony or vows cn. 


is made uſe of.. 


2, If the will in queſtion dd to be writ- 


ten, or ſo much as ſubſcribed by the teſtator; 


fince in either of theſe caſes it would have ben 
good without any witneſs at all. N 
See Swinb. 300. 


1 65; 66. 


Wil. Rb. 13. 


By the common law before the ſtatute 32 H. 8. Of lat will, 


whereby lads 


c. 1. no lands or tenements (except by particular nd tene ments 
euſtom) were deviſable by any laſt will or teſta- are deviſed, 


ment. 


Co. Lit. 111. b. 


By the ſtatute of frauds and perjuries, 29 Car. To be in writing; 


2. c. 3. ſee. 5. all deviſes and 


bequeſts of any 


lands or . deviſeable either by force of 
the ſtatnte of wills, or by this ſtatute, or SI _ 
of the cuſtom of Kentyy or the e 
borough, or any other. —— 9 fats be Homtobeere- 


in writing, and ſigned b 
the ſame, or by ſome She 
and by his expreſs directions, and ſhall be — 


party fo deri 
2 x 


* 


and dübleribel! in the preſence of the ſaid deviſor 


by three or four credible witneſſe$ or elſe theß . 
ſhall be utterly void, and of no _ Eftate gur outge 

And any eſtate pur auter vie, ſhall be 
1 a will inawriting, ſignedfby the; party 


"ig the ſame; or by 


ſome alone 
his expreſs directions, 


* ſeri 
1 pr more witneſſes. - 


in the preſence of the deviſor 


' 


eviſeable vie deviſcable. 
ſo devi- : 

his proſence, 2 
ſted and ab- 


CY 


_ and att. - 
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Zy at. 14 Gee. 2. c. 20. fad 9. Ease fur auth woes pur rote 


ou * chere ä ſpecial Seupont ther 
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eof, oß vie to he dini- 
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| which no deviſe ſhall have been made accord- 
ing to 29 Car. 2. c. 3. or fo much thereof as ſhall 
not have been ſo deviſed, ſhall be diſtributed in 
the. ſame manner as the perſonal eſtate of the 
teſtator or inteſtate. 


d et, Tf 2 will be atteſted: by three witueſies, who 


atteſting a will ſeverally ſigned their names, though not being 
at ſeveral times. — ragtther a yet. the ſigning. in the 
preſence of the teſtator it is a goc will within 
the ſtatute. - 2 Chance, Ca. 109, It is not ſaid in 
the act, that the ſigning ſhall be in the preſence of 
the three witneſles at the ſame time. 3 Mud. 


2 

To witneſſes to where 2 man made a will, and ſubſcribed 
the will, and an- and publiſhed it in the preſence of two witneſſes, 
— 3-2 41m vill and they ſubſcribed it in his preſence ;- and after 
e he made a codicil in writing, reciting that he had 
made a former will, and confirmed the ſame, (ex- 
cept what was excepted: by the codicil) and de- 
clared that the codicil ſiould be taken as part of 
his will, and publiſhed it in the preſence of one of 
the ſame and anather witneſs: This was held not 
to be 2 good will, for there were not three ſub- 
ſeribing witneſſes in the preſence. of the teſtator, 
and one of the witneſſes to the codicil never ſaw 
the will: Though it was objected that the will 
and the codicil made but one will, and the circum- 
ſtance of three witneſſes wanting to complete 
the will, was ſupplied by the codicil. Between 

Ta and Lib. 3:Med. 262; 
Will wrote n A, man made a will on ſeveral pieces of paper, 
— — 2 and «there were three witneſſss to che laſt paper, 
bdut none of them ever ſaw the firſt: This i is not 


a good will: 3 Aad. 63. 


Witneſſes ſub- he teſtator defired the: witneſſes: to go into 


ſerie in another another room ſeven yards diſtant, to atteſt his 

will, in which room there was a window: broken, 
through which the teſtator might ſee them; and 
it was held that this will was good according to 

the ſtatute 29 Car. 2. For though the ſtatute 


a ag! requires 


+ 4 


_ 8 „„ ces as 


requires atteſting in his preſence, to prevent ab- 
truding another will in the place of the true one ;. 
yet it-is enough if the teſtator might ſee ; it is not 
for at that rate, if a man ſhould but turn his back” 
or look off; it. would vitiate the will; and here. 
the ſigning was in the view of the teſtator, and he 
might have ſeen it, and that is enough: So if he 
being ſick- ſhould. be in bed, and the curtain 
drawn, Between Shires and Glaſcoch, 2 Call. 


If the teſtator writes his will with his own Of the teſtator's 
hand, though he does not ſubſeride his name, but 8 10t8 
ſoals and publiſhes it, and. three witneſſes ſubſcribe 
their names in his. preſence, it is a good will; 
for his name being wrote in the will, it is a 
ſufficient. ſigning, and the ſtatute does not direct 
whether it ſhall.he at top, bottom, &c, Between. 
and Stanley, 3 Lev. 1, | 

It was held by. lord Roymond,. Ch. J. King's 
Bench, on an iſſue directed. out out. of: Chancery, 
devi ſauit vel non ? that ſealing a will was ſigning 
R ſtatute 12 perjuries 

. Watniford v. Warneford, 2. Stra. 

Where the —— owns his hand before the 
witneſſes who ſubſcribe the will in the teſtator's 
preſence, the will is goad, though all the witneſſes. 
2 not ſes the teſtator ſign, and it. is. obſervable. 

at the ſtatute of frauds does not ſay, the teſtator 
ſhall ſign his will. in the preſence of three witneſſes, 
but requires theſe three things, firſt, that tha will 
ſhould. be in writing. Secondly, chat it. ſhould 
be ſigned. by tbe teſtator. And. thirdly, it ſhould: 
ſuberibed by, three witneſſes in the preſence of 

the teſtatar, Stonehouſe & Un. v Evelyn, 3; Will. 

Rep. 254. 5 Bac, Abr. 508. 8 
Nevertheleſs a will has been held to have been 
well executed, though it was not mentioned in 


tho atteſtation to have been ſigned in the pre — 


„ el 
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v. Dale, 5 Bac. Abr. 5 9. 
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of the teſtator. Crofts v. Powlet, 2 Stra. 1109. 
5 Bac, Abr. 508. | | n 

Tt was determined by Lord Chancellor, that 2 
will is well proved, though the witneſſes did not ſee 
the teſtator ſign his name; if he declared it to be 
his hand writing to them, and they atteſted it in 
his preſence, and in the preſence of each other. 
Grayſon v. — 5 Bac. Abr. 509. Fan 

A will of lands was originally executed in the 
preſence of two witneſſes only, and at the diſtance 


of four years afterward, the teſtator re- executed 


his will, by drawing a pen on the old ſtrokes, in 
the preſence of one other perſon, who likewiſe 
ſubſcribed his name as a witneſs to it. Upon an 


| _—_— brought by the heir'at law, and on a 


pecial verdict, it was determined by the court, 
that this will was properly executed, and atteſted, 
under the ſtatute of frauds and perjuries. Venen 
A will was atteſted by three witneſſes, in the 
preſence of the teftator and of each other, but the 
teſtator did not write his name or put his ſeal in 
their preſence, but pointed to the paper, and ſaid 
that was his will, and he had wrote it, and that 
his name }/lliam Ellis ſubſeribed, was his writing 
and name; and laid his hand on the ſeal, and 
ſaid, that was his ſeal. Determined by lord Hard- 
wicke, aſſiſted by lord chief juſtice Willes, Strange, 
maſter of the Rolls, and the chief baron, on a 
queſtion in this cauſe, whether this will ſo 
executed, was good as a revocation of a former 


will, under the fixth ſection of the ſtatute of 


frauds? and held clearly that it was; it not being 
doubted but that it was good as an original will, 
according to the authorities determined on this 
head, that the owning it to be his hand writ- 
ing was ſufficient. Ellis v. Smith." 5 Bac. Abr. 
509. . Aguο⁰α 2 How 
But if the witneſſes ſubſcribe their names to the 
will, ina room adjoining to that where the teſta- 
5 tar 
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tor lay, but out of his ſight, ſo as he could not ſee 
them ſubſcrible their names; 'this is no good will 
within the ſtatute to paſs, lands, becauſe the wit- 


neſſes in that caſe did not ſubſcribe their names in 


the teſtator's preſence. Gilb. 93. 2 Burn $ Ecil. 
Law 522. 

On a trial at bar in ejectment, the defendant 
made title under a will, the atteſtation of which 


was in theſe words, "Ggned, ſcaled, publiſhed . 


and declated as and for his laſt will, in the pre- 
ſence of us 4, B. and C.” The will was in 
1723. and the witneſſes all dead, and their hands 
proved in common form: but then! it was objected, 
that this was not an execution according to the 
ſtatute of Frauds ; and the hands of the witneſſes 
could only ſtand as to the facts they had fubſcribed 
to, and ſigning in the preſence of the teſtator was 


14 


not one. But the court, on the authority of 4 (e Com. Rep. 
caſe in C. B. ſaid it was evidence, to be left to a 537, Pl 2K. 


Jury, of a compliance with all circumſtances. ' And 
a verdict was given for the will. Croft v. Pawlet, 8 
Vin. Abr. 128. fl. 4. 2. Stra. 1109. 

In an ejectment brought by the phindf as ite 
at law, the queſtion was on à caſe by conſent left 
to the opinion of the court, whether it ſhall be 
left to a jury to determine, whether the witneſſes 
to a will (being all dead) did ſet their names in the 
preſence of the teftator, and this merely upon 
circumſtances, without any poſitive proof. By 
the court; This is a matter fit to be left to the jury. 
The witneſſes by the ſtatute ought to ſet their 
names as iſs, in the preſence of the teſtator 


but it is not required by the ſtatute that this ſhould | 


be taken notice of in the ſubſcription to the will; 
and whether inſerted or not; it muſt be proved: 

If inſerted, it doth not conclude, but that the 
contrary. may be proved. And if not concluſive, 
when inſerted ; the omiſſion thereof ſhall not con- 
clude that it was not ſo; and therefore it muſt be 
proved, by the beſt proof that che nature A 

| 7 917 Loo 
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thing will * of. Hands and James, Com. Rep. 

I. 
hs > 2 held clearly by lord Hardyicke, that a 
will of a copyhold tenant, atteſted by one or two 
witneſſes, or even without any witneſſes at all, is 
ſufficient to declare the uſes of a ſurrender which 
he has made; and the reaſon, is becauſe the par 
is in by the ſurrender, and not by the will. Tufnell 
and Page. 2 Att. Rep. 37. pl. 24. 2 Wil. Rep. 
261. Barnard. Chanc.. Il, I2. 

Although witneſſes to with the will may be 

„yet it doth not ſeem to be of abſolute 
neceſſity that the names of theſe witneſſes ſhould 
be by them ſubſcribed to the will. 2 Burn's Ecdl. 
Law 424. 

So in a caſe where the teſtator gave inſtruc- 
tions to make his will of his ref and perſonal 
eſtate ; and when it. was brought to him, he made 
ſeveral Alterations, and then wrote the whole 
over as altered-with his own hand: this, being 
found in his ſtudy, though not, figned or ſealed, 
was held a good eil (as to the perſonal eſtate . 
It is true, t 1 -arſt ſentence was that he died in- 
teſtate; but that was reverſed by the delegates. 
Lunbrey & al. and Hyde. Com. Rep. 453. . 


20 
Whether i it is. neceſſary that the teſtator ſhould 
declare to the witneſſes, at the time of the atteſ- 
tation, that the writing which they atteſt is his 
will, hath been matter of ſome doubt; as in the 
caſe of Vallis and Wallis, T. 1 762. Thomas 
Walks Eſq; made his will, and wen deviſed his 
real eſtate to his wife for life, the will was of his 
own hand-writing ; and the form of 3 
was in theſe words, . /igned, ſcaled publiſbed, and 
declared for the 12. 151 2 teſtament of the ſaid 
Thomas Walls in the eſence of 2s, Ic. 1ſahella 
. Mathews, James Wardell, Hillam Powell, The 
heir at law brought an gectment. The widow 
- pleaded the deviſe to her for life, The cauſe 
came 
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came on to be heard at the ſummer aſſizes at 
Lincoln, 1762, by a ſpecial jury before Mr. juftice 
Deniſen, To prove che execution of the will, 
the defendant produced William Pmwell, the teſta- 
tor's coachman, one of the three fubcribing 
witneſſes, who depoſed, that in the beginning 8 
Faly 1760, James Wargell, chen buttler to the ſaid 
Thomas Wallis, came and told him the ſaid Powell 
that he was to come to his maſter; that upon 
entring the room, he found his maſter ſitting 
with a table before him, on which ' were fome 
papers open; and that his maſter called him, 
and the ſaid Fardell, and one Tfabellg Matthews 
then his houſe-keeper, - he. the table to him; 
where they all came. en the ſaid Thomas 
Wallis, further addreffing himſelf to them all, 
defired them to take notice; and then took a pen 
and in all their preſence ſigned and fealed each 
part of his will, and laid the faid parts open 
and unfolded before them to ſubſcribe their names 
as witneſfes thereto ; which they alt did, by the 
directions of the faid Thomas Wallis, in his preſence, 
and in the prefence of each other; he ſhewing 
them ſeverally where to write their names. But 
that the faid Thomas Wallis, otherwiſe than as 
above, did not declare or publifh either part ro 
be his will, or ſay what it was. The council for 
the plaintiff contended, that this was not a ſuffici- 
ent proof by one witneſs, of a compleat execution 
of the will. And they produced on the other 
hand, the other two ſubſcribing witneſfes ; who 
in divers particulars did not give a clear and 
diſtinct eyidence, and could not recolte& whether 
they had ſigned one or two papers; or whether 
then, or at any time before the ſaid Thomas Wallis's 
death, they underſtood what they had ſo witneſſed 
to be the faid Thomas Walliss will, though Mardell 
ſeemed to admit he conjectured it fo to be, But 
both Mardell and Mathews ſwore, that they did 
not fee the faid Thomas Vallis ſign or ſeal either 
Part 
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part of his. ſaid will; that Powell, the other. ſub· 
ſcribing witneſs, was not at that time in the room; 


, ws at the ſaid, Thomas Wallis's deſire) Tet 


eir n to the two papers as th 
— 5 that th the id Fhomer 0 80 did not declare 
or publiſh. it as his 8 Know it tq 


be a will, The defendant'! s 5 coun then called | 
Richard Price, the Hd T homas. Walls's Hana | 
who 2 that on T old in the beginning 
Tub 1760, 1, bim dar his 
maſter had much 80 223 that upon 
the ſaid. Price's . aj to bis, maſter to 
receive his orders, the Gi We 2 1 15 15 th 
the Ne 1 done, PO that 


4 00 N Matthews, had t 


orni n. ng their maſter's will. ** 
955 e woe called ſwore, that in 


2 — inning « of Juhy 1760, 1/abella * By c 
> morning Jah a —2 into the kitche 15 1 
told her 1 55 the ſaid. Matte, James Wardell, 
and Wilkom P wel, had that morning witneſſe 
their maſter s the "(aid Thomas Walks's will, thoug 
he had not told them it was. ſo. Upon this ſtate 
of the evidence on both ſides, it was . infifted for 
the plaintiff, that as the law ſtood before the ſtatute 
of frauds, Publication of a will was an ntial part 
thereof; z and if ſo, chere is nothing in that ſtature 
take it away: And further it was inſiſted, that 
by the ſaid tute there are four requiſites to 
conſtitute a good and' valid deviſe of lands; 1. 
'T hat it ſhall be in writin 2. That, it ſhall be 
ſigned by the party dey ; or by ſome other 
perſon in his preſence, and by his expreſs direftions; 
3 That it ſhall be, atteſted. and. ſubſcribed in 
e preſence of the deviſor by three or (Ta: 
credible witneſſes. 4. That the words , atte 1 4 
and ſubſcribed muſt i 1 that it ſhall be publi 
as a deviſe or will by the teſtator in the-preſence 
. the ſaid witneſſes. On the contrary, for the 
Z defendant 


* 
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defendant it was inſiſted, that neither before nor 
fince the ſtatute publication was neceſſary ; and 
that by the ſtatute, only the -three firſt requiſites 
are neceſſary, which in the preſent caſe were all 


complied with, the deviſe being in writing, and 


ſigned by the teſtator in the preſence of three 
credible witneſſes who had ſubſcribed their names 
as witneſſes to the fame in the preſence of the 
teſtator and of each other; and further ſuppoſing 
any ſuch publication was neceſlary, that the 

tor had uſed words and done acts which 
amounted to a publication within the meaning of 
the ſtatute, which had not directed or preſcribed 
any particular form or manner in which ſuch pub- 
lication ſhould be made ; that the teſtator uſing theſe 
ſignificant words to all the witneſſes when he called 
them up to the table tate notice, and then 
figning both parts of his will, and then deliver- 
ing both the parts thereof to the witneſſes to atteſt, 
directing them where to ſign their names, and to 
witneſs each part under the common and uſual 
from of atteſtation, which the witneſſes did, was 
a-ſufficient execution and publication of his will; 
that the words ſgned, ſealed, publiſhed and declar- 


ed, being all written in the teſtator's on hand- 


writing, and the witneſs Powell ſwearing that 
both the parts of the will lay open to the inſpection 
of all the witneſſes when they ſubſcribed their 
names; and it appearing by the evidence of Price 
and Dixon that both the other witneſſes had de- 
clared that. they had been atteſting the ſaid Thomas 


Wallis's will; this was much ſtronger than the 


caſe of Peat and Ougly, reported in Com. Rep. 197. 
And Mr. juſtice Denniſon was of opinion, if the 
witneſſes for the defendant were. credited by the 
Jury, that this was a due execution within the 


ſtatute, and a ſufficient publication; and for this 


cited the caſe of Trimmer and Jackſon lately deter- 
mined in the court of King's Bench. And the 
jury found accordingly - verdict r Mrs. Willis 
| the 
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the defendant. Nevertheleſs, the plaintiff's coun- 
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eil inſiſted, that the point, whether a good pub» 
lieation or not, ſhould be reſerved for a caſe to 
be argued above. But the matter was com- 
promiſed, on the defendant's remitting the coſts, 
Wallis and Wallis 2 Burn's Eccl. Law 545. 

Note, the caſe of Peate and Ougley was, where 
the teſtator produced to the witneſſes a paper 
folded up; and defired them to ſet their hands to 
it as witneſſes, which they all did in his preſence, 
but they did not fee any of the writing, nor did 
he tell them it was his will, or ſay what it was; 
but it was all written by the teſtator's own hand. 
It was objected, that this was not a good execution 
of the will within the ſtatute ; for it is not ſuffici- 
ent that the. witneſſes write their names in the 
preſence of the teſtator, without any thing more; 
but they muſt atteſt every thing, to wit, the 
ſigning of the teſtator or at leaſt the publication of 
his will: But here the teſtator neither ſigned the 
will in their preſence, nor declared it to be his 
laſt will before them. On the other part, it was 
infiſted, that the execution was ſufficient within 
the ſtatute ; for there is no neceſſity that the wit- 
neſſes ſee the teſtator write his name; and if he 
writes theſe words, /ig ned, . and publiſbed as 
his will, prays the witneſſes to ſubſcribe their 
names o that, it will be a ſufficient publica- 


tion of his will, though the witneſſes do not 


hear him declare it to be his will. And Trevor 
chief juſtice inclined, that here was ſuſficient evi- 
dence of the execution, and the jury found it 
accordingly. But as to the matter of law, he 
permitted it to be found ſpecial, And it doth. 


not appear further what became of it. 2 Burn's 


Eccl. Law 547. 5 
The caſe of Trimner and Jackſon was, where the 
witneſſes were deceived by the teſtator at the time 


of the execution, and were led to believe from the 


words uſed by the teſtator at the execution of the in- 
ſtrument 


3 
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firyment that it was E deed and not a will. It was 
delivered as his act and deed 3 and — words 
ce I wang: and delivered were put above the place 

re the witneſſes were to ſubſcribe their names. 
And! it was adjudged by the court, as it is ſaid, 
for the inconveniences that might ariſe in families, 
from having it known that a perſon had made his 
2 that 22 was a ſufficient execution. 2 Burt's 


9 


Te a wi wht yt lands there are four witneſſes, one & witneſs ſwears 


that he ſubſcribed 


of them was gone beyond ſea, two ſwore they ſaw the will in the 
the will executed by the teſtatrix, and that they ſame room, and 
ſubſcribed the ſame in her preſence ; the third ſwore ** the teſtator's 


that he ſubſeribed the will as a witneſs in the , 


requeit, held 
ood, though not 


ſame room at the requeſt of the teſtatrix. Lord hoid in the te- 


Chancellor: The proper way of examining a wit- 
neſs to prove a will as to lands, is, that the witneſs 
ſhould not only prove the executing the will by 
the teſtator and his own ſubſcribing it in the pre- 
ſence of the teſtator, but likewiſe the reſt of the 
witneſſes ſubſcribed their names in the preſence of 
the teſtator ; and then one witneſs proves the full 
execution of a will, ſince he proves that the teſtator 
executed it, and likwiſe that the three witneſſes 
executed it in his preſence. He held that the bare 
ſubſcribing the will by the witneſſes in the ſame 
room, did not neceſſarily imply it to be in the teſta- 
tor's preſence; for it might be in a corner of the 
room in a clandeſtine fraudulent way; and then it 
would not be a ſubſcribing by the witneſſes in 
the teſtator's preſence meerly becauſe in the ſame 
room; but that here it being ſworn by the witneſs, 
that he ſubſcribed the will at the requeſt of the 
teſtatrix and in the fame room, this could not be 
fraudulent, and was therefore well enough. Mich. 
1721. Longford v. Eyre, Wil. Rep. 740. 2 Eg. 
Caf. Abr. 660. pl. 6. 762. pl. . 

By a deed of ſettlement power was given to 
William Fenwick by his laſt will, or any writing 
nn to be his laſt will under his hand and 


C 2 feal 


ſtator's preſence. 
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ſeal, atteſted by three or more credible wit- 
neſſes, to charge lands with any ſum not ex- 
ceeding 2000/1. to be paid to ſuch perſons and 
in ſuch proportions as he ſhould appoint. Wil. 
liam Fenwick, by his laſt will in writing under 
his hand, atteſted by three witneſſes, but not 
ſealed, reciting the power, diſpoſed of the 200017. 
amongſt his relations ; two of the witneſſes ſwore 
that the will was ſigned by the teſtator in the 
preſence of all three witneſſes; but the third 
ſwore that the teſtator having written and ſigned 
the will before, called for the witneſſes, and de- 
clared that writing to be his laſt will, and that all the 
three witneſſes were preſent, and ſubſcribed their 
names in his preſence, It was held that the will 
was void as a charge, for want of a ſeal, Hil. 
1728. Dormer v. rland, 2 Wil. Rep. 506. 

2 Eq. Caf. Abr. 663. pl. 11. 764. pl. 15. 

Truſt of lands John Wagſtaſ conveyed lands to truſtees and 
N bis their heirs, to the uſe of them and their heirs in 
at to fach as he truſt, (after certain ſums raiſed) to convey the 
or they ſhould premiſſes to J. S. his heirs and affigns, or to ſuch 
— — perſons as he or they ſhould direft. The ſums 
the lands by « Were raiſed, and J. S. by will, atteſted only by 
will atteſted by two witneſſes, deviſed the premiſſes to F. N. It 
en vineſes, was objected, that the truſt being that the truſtees 
will not operate ſhould convey the premiſſes to ſuch perſons, as 
ment. it: F. S. his heirs or aſſigns ſhould direct, this will, 
+ though not good by way of deviſe, ſhould how- 
ever be effectual as an appointment; like a copy- 
hold ſurrendered to the uſe of a will, which 3 
deviſed by a will atteſted by two witneſſes or one 
witneſs only. The Lord Chancellor ſaid, as to the 
caſe put of a copyhold it had been adjudged to be 
good; but if it had not been ſettled, it might be more 
reaſonable to ſay, when a man ſurrenders his copy- 
hold to the uſe of his will, a will of his copyhold 
ſhall be ſo executed, and in ſuch manner, as by 
the ſtatute a will of lands ought to be executed; 
but it having been ruled otherwiſe he would not 


ſhake 


r : © 2. 
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ſhake it; however he was not for ing it one 


jot farther: That the copyhold paſſed by the 


ſurrender, and not by the will, which was only a 
declaration of the uſe of the ſurrender ; that it was 
no more than a common truſt of lands in fee- 
ſimple, viz. in truſt for J. S. his heirs and aſſigns, 
or ſuch perſon or perſons as he or they ſhould ap- 
point; the laſt words are no more than what was ; 
implied before; et expreſſio eorum que tacite in ſunt, 
nihil operatur. Where a truſt is limited to A. and his 
heirs, J. may appoint the truſt to J. S. and J. S. 
is then aſſignee of 4. A truſt of an inheritance 
cannot be deviſed otherwiſe than by a will atteſted 
by three witneſſes, in the ſame manner as a legal 
te; for if the law was otherwiſe, it would 
occaſion the ſame inconveniencies as to frauds and 
perjuries, as were occaſioned before the ſtatute 
by a deviſe of a legal eſtate in fee-ſimple. In the s 5 
caſe of Dr, Thonſon (Vide 2 Ven. 597.) where à Deviſe of land to 
man deviſed lands to a charity by a will atteſted charity, atteſfed 
only by two witneſſes, lord Cowper decreed the ſame — 2 
to be void, notwithſtanding it was there objected | 
that the will might operate as an appointment ac- 
cording to the ſtatute of 43 Eliz. of charitable 
uſes, This will does not refer to the deed of truſt, 
but F. S. has deviſed. the land as owner thereof, 
without any relation had to the pretended power; 
which is like the caſe in Inf, 111, 112. Where- 
fore it was adjudged that the will was void, and 
that the truſtees ſhould convey the premiſſes 
=. the heir ar of the teſtator. Mich. 1724. 
agſtaffe v. Wagftaffe, a Wil. Rep. 258. 2 Eq. 
Caf. # 703. 2 12. "2 | 
In Hil. vacation 1727. the maſter of the Rolls where « copy- 
admitted it to be ſettled, chat where a copyhold in bold is furren- 
fee is ſettled to the uſe of one's will, ſuch will, tho r the uſe 
executed in the preſence of one or two witneſſes need not be three 
only, is good; becauſe it paſſes by the ſurrender, witneſſes to he 
and not by the will, which is only a declaration A 
of the uſe of the * : But if a copyholder 


, 


. 
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be ſeiſed only of the truſt or equity of redemption 
of the copyhold, and devifes ſuch truſt or equity 
of redemption, there muſt be three Witness eſſes to 
the will; for here can be no precedent furtender te 
the ufe of the will to paſs this truſt, and the truſt 
and equity of redemption of all lands ef inheritance, 
are within the ſtatute of frauds and perjuries; others 
wiſe great inconveniencies would ariſe therefrom: 
And it is no prejudice to the lord of the manor to 
compromiſe the truſt of a copyhold within that 
ſtatute; becauſe the perfon who has the legal 
eftate of the copyhold is tenant to the lord, and 
liable to anſwer all ſervices. 2 Wil. Rep. 261. 

Wi neſſes to a JH. S. was intituled to two thirds, and his brother 
will not neceffary . S. was intituled to one third of certain cpy- 


— rg hald lands called X. it was agreed that A. ſhould 
copyhold lands, be admitted to the whole in truſt, nevertheleſs to 
— _ che account to V. for his ſhare: Soon after W. 
pm or purchaſed A.'s ſhare; but to avoid the charge of 
the trust eftate a ſurrender, A. by deed declared that the lands be- 
. Jonged to W. and that he would at any time 
ſurrender. After W. made his will in writing, 

but not atteſeu by amy _ wherein was this 

<lauſe, what vate I have, I mtend 10 ſettle in this 

manner © My eflate in K. which is 135 J. per Annum, 

128 J. at the Exchequer, rooo I. flock at the South 

Sea, and 500 l. flock; all which 1 give to my 'dear 

brother the rtverend Mr. A. 8. Aſter his deceaſe my 

defire is, that it ' ſhould be 93 after this manner. 

To Mr. W. T. my «tate at K. and then gave the 

other part of this eſtate to other perſons. No ſur- 

render was made of the copyhold to the uſe of this 

will, It was held, 1. That the willof a copybold 

tenement, not atteſted by any witneſſes, is ſufficient 

to declare the uſes of aſurrender, to the uſe of a will, 

{The attorney general and Barns, 2 Vern. 597] for 

the party is in by the ſurrender and not by the 

will ; but the will muſt be in writing. 2. That 

the plaintiff, V. J. is well intituled though there 

is no ſurrender, ahd though the will is not atteſted 

4 ; ; < by 


2 


" 
y 
0 
0 
t 
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— 
ö 

: 

| 


eftate in the copyhold, ſo it is not neceſſary to . +4 with 
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by any witneſſes: This is merely the caſe of 2 
tuft of a copyhold eſtate, and the teſtator could 
not make a ſurrender: Equity follows the law; 
as atteſtation was not neceſſary to convey the legal 


the truſt in the copyhold, 3. That A. S. 


being dead, W. T. is intituled to an eſtate in fee ; fimple colſectel 


the teſtator ſhewing by the words, what late J 
baue, 1 mend to feitle in this manner, an intention 
to make a ſettlement of his whole eſtate, ¶ /bbotſon 
& Beckwith, Mich. 9 Geo. 2. Forreſter's Rep. 157.] 
28 April 1740. Canc Tuffnell againſt Page, Bar- 


nard. Chan. 9. 2. Ait. Rep. 37. pl. 24. 


Cluſes cited for the plaintiff %. J. 2 Vern. 498. 
2 Lev. 91. #Equ. Ab. 178. For the defendant, 
Miller and Mohun, 21 June 1732. 1 Co. 447» 


Of Nuncupative Teftaments. 


A Nuneupative teſtament is when the teſtator, 

without any writing, doth declare his will 
before a ſufficient number of witneſſes; and it is 
called nuncuptiue a nuncupando, i. e. a nominando 
of naming ; becauſe when a man maketh a nun- 
cupative teſtament, he muſt make his executor, 


23 


a fee 


from the teſta- 
tor's intention. 


Nuncupative 


teſtament, what 


It is. 


Why ſo called. 


and declare his whole mind before witneſſes. 


This kind of teſtament is commonly made when commonly wade 


the teſtator is very ſick, weak, and paſt all hopes of 
recovery. Pertins 209. And in conſideration 
hereof it is, that teſtaments are ſo much favoured 
which be made in ſuch perillous times, for then 
the teſtutor cannot conveniently ſtay to aſk counſel 
of ſuch points as are doubtful in law. | 
A nuncupative teſtament may be made not only 
by the proper motion of the teſtator, but alſo at 


the interrogation of another. 


In the making a nuncupative will or teſtament 
this is 'chiefly to be obſerved ; that the teſtator do 


name his executor, FR mind by _ 
AT. | 4 0 


in extremis. 
T herefare fa- 
voured. | 


Lad 


M y be made 
div 


erſe ways. 


Of the form of 


words in a nun» 


cupative teſta- 


ment, 


*. 
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of mouth without writing [before witneſſes: As 

for any preciſe form of words, none is required ; 
_ neither is it material whether the teſtator ſpeak 
properly or improperly, ſo that his meaning do 
Obſcurity ans appear. That the teſtator's meaning may be the 
' ambiguity to be better underſtood, he muſt, as much as can, avoid 
2 obſcurity and ambiguity, Obſcurity is avoided 


Obſcurity where bY ſpeaking plainly ; for an obſcure ſpeech is 


it is, and how either that which cannot be underſtood at all, or. 


aroided. very hardly, by reafon of the cloudy darkneſs 
Ambiguity thereof, or for want of plain utterance. Ambiguity 
where, and how jg avoided by ſpeaking fimply and certainly; for 
— an ambiguous ſpeech is that which yields diverſe 
ſenſes to the hearers who remain doubtful in 
whether ſenſe the ſpeaker is to be underſtood. 
Wills favourably Although the law gives favourable interpretations 
mnterpreted. in, to ſuſtain the teſtament, where the diſpoſition is 
terpretationto be Obſcute, ambiguous, or incertain : Contrary to the 
made againſt the nature of contracts, where he that ſpeaks obſcurely 
2 or ambiguouſly, is ſaid to ſpeak at his own peril, 
and that ſuch his ſpeech is to be taken ſtrongly 
againſt himſelf; nevertheleſs, how favourable ſo- 
ever the law be towards dead men's wills, the 
lawyers are not ſo favourable to their clients ; and 
"therefore, if it be but to avoid long and coſtly 
- ſuits, it is meet that the teſtator utter his mind as 

plainly and certainly as he can. 25 
The danger ef But I adviſe every man to make his will by 
making nuncu · writing, and not to leave it to the doubtful fidelity, 
pative teſta= or flippery memory of witneſſes; ſor as it has been 
— ſaid of leaſes parol, that they be leaſes perjured, 
or of perjury, fo I fear it may be ſaid of parol 
wills. Beſides a man oftentimes declares this or 
that part of his will, which his wife, child or 
friend diſſuading, he departs from; yet witneſſes 
What i wiſhing it to ſtand, will perhaps affirm it as part of 
teſtament in bis Will. As for a diſpoſition of goods and chattels, 
writing, and not if it be written before the death of the teſtator, 
fea ure though it be never brought to him or read to him 
| '. after the writing thereof, it is. good * if 
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there be an executor named, and is a teſtament in 

writing, and not a nuncupative teſtament. . Sup- 

poſe that many bequeſts and legacies are given by 

a will, and many things expreſſed to be done, but what hall be « 
no executor is named in the writing, only A. and auncupative 

B. are by word of mouth named executors : This — 

is no will in writing, but nuncupative only; for ment in writing 
that one effential part of the will, viz. the making 

of an executor, is wanting in the writing. 5 

By the ſtatute of frauds and perjuries, 29 Car. No nuncupative 
2. c. 3. ſe. 19. for preventing of fraudulent —— -— nan 
practices in ſetting up nuncupative wills, which —_ e 
have been the occaſion of much perjury, It is 
enacted, that no nuncupative will ſhall be good, 
where the eſtate thereby beqeathed ſhall exceed 
the value of thirty pounds. 

1. That is not proved by the oaths of three That is not 
witneſſes (at * that were preſent at the nette — 

2. Nor unleſs it be proved, that the teſtator, at Nor unleſs tefta- 
the time of pronouncing the ſame, did bid the per- tor bid perſons 
ſons preſent, or ſome of them, bear witneſs that near du. 
ſuch was his will, or to that effect: 

3. Nor unleſs ſuch nuncupative will were made Nor unleſs made 
in the time of the laſt ſickneſs of the deceaſed ; nan 

4. And in the houſe of his or her habitation or "gs: tefta- 
dwelling, or where he or ſhe hath been reſident tor's houſe, &c. 
for the f pace of ten days or more next before the 
making of ſuch will : Except where ſuch perſon Laceyt, 40 
was ſurprized or taken ſick, being from his own 
home, and died before he returned to the place of 
his or her habitation. 

After fix months paſſed after the ſpeaking of the After fr months, 
pretended teſtamentary words, no teſtimony ſhall ao te 
be received to prove any will nuncupative, except — yi. 
the ſaid teſtimony, or the ſubſtance thereof were put in writing 
committed to writing within ſix days after the withio fix days 
making of the ſaid will. Same Stat. ſef?, 20. pier making 

No letters teſtamentary, or probate of any nun- No probte 
cupatiye will, ſhall paſs the ſeal of any court till thereof till aſter 
SS 3 | fourteen 74 Pays. 


* 
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| fourteen days at the leaſt after the deceaſe of the 
And pre to er be filly expire#: Not dach any'munoups 
call in the widow, tive will be at any time received to be proved, 
*r next of kin. unleſs proceſs hath rſt iſſued to call in the widow, 
| or next of kindred to the deceaſed, to the end they 
may conteſt the fame if they pleaſe. Same Stat. 

Ly ; : x 21. | ' , me 
Wills efſoldiery Fornithftanding this act, any ſoldier being in 
and failors c. actual military ſervice, or any mariner or ſeaman 
being at ſea, may diſpoſe of his moveables, wages 
Pats or nal eſtate, as he or they might have done 
bdefore the making of this abt. Sume Sar. ſect. 23. 
3 Lothing in this act ſhall extend to alter or 
Juriſdition of change the juriſdiction or right of probate of wills 
probate of ſueh concerning perſonal eſtates, but that the prero- 
wills, ſaved. gative court of the archbifhop of Canterbury, and 
os other ecclefraftical courts, and other courts hav- 
ing right to the probate of fach wills, ſhall retain 
the ſame right and power as they had before, in 
" 2 , fubject nevertheleſs to the rules and 
| directions of this act. Same Stat. ſect. 24. | 
Who'are good All ſuch witneſſes, as are and onght to be allow- 
witneſſes to prove ed to be good witneſſes upon trials at law by the 
. laws and cuſtoms of this realm, ſhall be deemed 
good witneſſes to prove any nuncupative will, or 
| any thing relating thereto. Star. 4, 5 Anne, c. 

— «© 4% n W 

— — 7 being very ill, deſired B. to make her will; 
tremis, which Who wrote down only names and initial letters to 
* RY this effect, viz. To Thomas Ne 2001. to Fo. 
terpretation of Duv. 100 l. to Cab. Cre. 50 l. to ſiſt. to ſelf 100 
witneſſes, ſhell and to ſeveral other perſons in like manner, to 
amount on'y ® above 400 J. Which being more than her eſtate, 
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will. B. made an alteration in a ſecond column, by 
ſiubſtracting ore of the fums from ſome of the 
: legatees, as fet down in the ſecond column, and 


Then told A. the ſenſe of the propofed deviſes: 

There were two perfons in the room, ho dd 
not hear any thing that  affed between A. and B 
daut only heard the teſtatrix at laſt pronounce tha 
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all was well. B. went to a ſcrivener to have the . 
deviſes drawn out at length and in form; and be- E 
fore ſhe returned the teſtatrix died. The judge 
below pronounced for this will; but upon an ap- 
peal to the delegates, his ſentence was reverſed, 
And in this caſe it was agreed, that if the will 
had been written in words at length, fo as they 
had carried a ſenſe and meaning in themſelves, it 
had been a good will ; for that there was one wit- 
neſs that wrote it, and two that heard the teſtatrix 
onounce that it was well; which would have 
— intended to have amounted to a ſecond wit- 
neſs, in regard it appeared on all hands by ſeveral 
witneſſes, that the teſtatrix did then feriouſty 
diſpoſe herſelf to make her will; and for that was 
the cafe of one Pepper, where a perſon diſ- 

ſed herſelf to make her will, and dictated it to a 

ſon who wrote it down, and another, not called 
in as a witneſs, ſtood behind the ings out of 
curiofityz and yet ſuch will was allowed to be 
good, being proved by theſe two witneſſes: But 
w- they diſtinguiſhed this caſe, becauſe the will was 
he not ſubſtantive, but was to take its ſenſe from the 
ed interpretation of the witneſs, and ſo there would 
or be innuando upon innuendo, which made it purely 
c. a nuncuptive will, and as ſuch it is void, not 
being atteſted by the number of witneſſes required 
by the ſtatute of frauds and perjuries, 29 Car. 2. 
c. 3. feet. 19. 26 Feb. 1710. between Davis and 
Oloceſler before the delegates. 5 4 bo 
A teſtamentary ſchedule without witneſſes, or 
an executor, has been declared a will. Powel v. 
Beresford, 2 Lord Raym. 1282, „. 

Dr. Shallmer, by will in writing, gave 200 l. to A nuncupative 
the pariſh of St. Clement Danes, and after Prew the il Tui be 
reader coming to pray with him, his wife put {th ofthree wit- 
him in mind to give 200 l. more towards the neſſes, as well as 
charge of building their church; at which though — ws 
Dr. Shallmer was at firſt diſturbed, yet after he the — 
«laid he would give it, and bid Prew * 
52 * O 


28 - Teftaments, Loft Wills, and Executors. 


Gild. Chane. of it, and the next day bid Prew remember what 
Ca. 294 he had ſaid to him the day before, and died that 
day. Within three or four days after the doctor's 
widow made a memorandum in writing of the 
ſaid laſt deviſe, and ſo did her maid. About a 
month after Prewdied, and amongſt his papers was 
found a memorandum of his own writing, dated 
three weeks after the doctor's death, of what the 
doctor had ſaid to him about the 2001. and pur- 
porting that he had put it into writing the ſame 
day it was ſpoken ; but that firſt writing did not 
appear, neither did theſe three memorandums ex- 
preſsly agree. Abeut a year after, on applica- 
tion made by the pariſh to the commiſſioners of 
charitable uſes, on the teſtimony of Mrs. Shall- 
mer and her maid, and the producing theſe memo- 
randums, they decreed the 200 l. to the pariſh; 
but on exceptions taken to the decree the lord 
chancellor held the will to be void, becauſe not 
proved by the oath of three witneſſes : For though 
Mrs. Shallmer and her maid had proved it, yet 
Prew was dead; and the ſtatute requires not only 
three witneſſes to be preſent at the making a 
nuncupative will, but that the ſame ſhould be 
proved by the oath of three witneſſes. Trin. 
1704. between Philips and the pariſh of St. Cle- 
ment Danes, Eq. Caf. abr. 404. pl. 2. 
When a nuneu- A daughter depoſits 180 J. in the hands of her 
pative will for mother (the defendant) and afterwards makes her 
_ 1 will in writing, and thereby deviſes ſeveral legacies, 
writing within and makes her mother executrix, but takes no 
fix days, ſhall be manner of notice of this 180 J. But afterwards 
A ung ente by word of mouth ſhe deſired her mother to give 
e this 180 /. to the plaintiff, if ſhe thought fit; and 
then ſoon after died. The mother proved the 
will, and a bill was brought againſt her for this 
180/, The mother by her anſwer admits, that 
ſhe had ſuch a ſum in her hands, that her daughter 
did make ſuch requeſt to her, but had left it to 
her election, whether ſhe would give it the plaintiff, 
a or 
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or not, by the very form of the deviſe; and 
inſiſted that ſhe did not think fit to give it to the 


plaintiff, In this caſe it was agreed, 1. That this 


was not good as a nuncupative will, being for 
above 3o/.- and not reduced into writing within 
ſix days after the ſpeaking, 2. That if the de- 
fendant had inſiſted on the ſtatute of frauds and 
perjuries, the court could not have relieved the 
plaintiff as upon a truſt ; but in this caſe the 
defendant having by her anſwer confeſſed the 
truſt, there was no danger of perjury, from variety 
of proof,, which was the miſchief the ſtatute in- 
tended to provide againſt, and therefore the court 
took it to be in nature of a truſt, and decreed for 
the plaintiff; and relied principally on the caſe of 
King ſman and Kingſman, where a man deviſed away 
an eſtate of 2000/7. per Annum from his ſon and 
heir, to a bargeman ; and by his will deviſed 20/7. 
a quarter to his ſon; and at the time of his will 
deſired, that if his ſon gave no trouble or diſturb- 
ance concerning his will, and behaved well, that 
he might make it up 40 J. a quarter, if he 
thought fit; and the court decreed the 401, a 
quarter to the ſon. Paſ. 1718. between Janes 
and Nabbs. : 

Tenant in tail of the manor of VJ. made a pesige by nun- 
nuncupative will, which was afterwards reduced cupative will 
into writing; and by it he deviſed that his executors ent unt — 
ſhould purchaſe a parcel of ground in Crictlade in to acharity, void, 
Wilts, for the erecting a free-ſchool there; and though made be- 


gave to the ſaid ſchool 201. per annum rent, to be forme fatute of 


paid out of his ſaid manor of V. and died, before 2 
the ſtatute of frauds; and the will was proved in 
the ſpiritual court as a nuncupative will. In 
purſuance of the will the executors bought the 
ground in Crickalde, and built the ſchool there- 
upon; and the commiſſioners for charitable uſes 


deereed the iſſue in tail of the manor of V. to pay 


the arrears of the 200. per Annum rent to the 
ſchool. 


The 
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The iſhe in tail excepted to the decree, and 
the execption. coming on before lord chancellor 
Harcxrt, it was inſiſted for the decree, that though 
this was void as 4 will, yet it was good as an 
appointment, by the ſtat. 43 &liz. c. 4. as if a 
tenant: in tail had deviſed land (2 Vern. 45%, 454.) 
without having levied a fine, or ſuffered a re- 
covery ; or a copyholder had deviſed his copybold 
ta charitable uſes without ſurrendering it to the 
aſe of his will, ſuch deviſes would be made effec- 
tual: But the lord chancellos reverſed the decree ; 
foraſmuch as at common law lands or real eſtates 
were not deviſeable, and by the ſtat. 32 H. 8. it 
is as much required that a will of lands ſhould be 
in writing, as by the ſtatute of frauds and perjuries 


it is required that ſuch a will ſhould have three 


witneſſes: And as in Fobn/or's caſe (2 Kern. 597. 
Prec. Ch. 270.) decreed by lord chancellor Cow- 
per, a deviſe of land in writing to a charity ſince 
the ſtatute of frauds, but not atteſted by three 
witneſſes, was held to be void; fo a deviſe of 
land without writing ſhould be void alſo; eſpecially 
it being by tenant in tail, and of a rent too, which 
cannot paſs but by deed, and it would be very 
dangerous to allow of nuncupative wills of lands. 

Sed Quære, et vide Duke's Charitable Uſes 81. 


d ede where ole bestes the Retain of 


frauds deviſed a rent of 10 l. per Annum out of lands 
to a charitable uſe, and willed that one Hugh the 
ſcrivener ſhould put it into writing; which was 
accordingly done; and decreed that this nuncu- 
pative will was good; for “ though a rent cannot 


be created without deed, yet by the words of #3 


Eliz. it may be appointed without deed; 
though the nuncupative will be void as a will, it 
is good as an appointment.” And it ſeems that the 


ſtatute of 43 Eliz. which makes theſe appoint- 


ments to charities good, being ſubſequent to the 


ſtat. 32 H. 8. of wills, ſuperſedes and repeals 
that ſtatute; but it is true that the ſtatute: of 


frauds 
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frauds and: perjuries being ſubſaquent to the ſtatuta | 
of 43 2 doth repeal that ſtatute; and therefare 
ſince the ſtatute of frauds,, We, an appointment 
of lands to a charity by a will not atteſted b 
there witgeſſes, is void. Miab. 1714 Fenner v. 
Harper, Hill, Rep. 247. Salk. 163. Gilb. Chanc. 
341. Cilb. Eg. Rep, 44. Prec, in Chan. 389. 
2 Eg. Caſe Abt. 191. Pl. $» | * 5 
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| C HA P. II. 8 IE 
What Perſons are capable of making a Teſtament; 


of Infants, Feme Coverts, Lunatics, Ideats, 


. Old People, Captives, Perſons Deafand Dumb, 
Blind Men, Traitors, Felons, Felo's de fe, 
Outlaws, in Extremis, Tenant in 
Tail, and Eccleſiaſtical Perfons - Of Teſta» 
_ments obtained through Fraud or Fear. 


| 8 touching infants we are to diſtinguiſh be- Infants under 
tween a will of lands and tenements, and a 27 emen <o- 


A vert, ideots, &c, 


teſtament of goods and chattels. By the ſtatute cannot make a 
34, 35 H. 8. c. 5. ſed. 14. it is enacted, That will of lands, 
wills or teſtaments made of any manors, lands, 
tenements, or other hereditaments, by any woman 
covert, or perſon within the age of one and twenty 
years, ideot, or by any perſon de non ſane memory, 
— not be taken to be good or effectual in 

w. | 

If one being under the age of twenty-one , Deviſe of lands 
makes his will, and thereby deviſes bi — by 8 
after attains the age of twenty-one years; and age, and dies 
dies without making any new publication of his without a new 
will, the will is void. Mich. 15 Car 2. between abllcation, void. 


Herbert and Forbale, Sid, 162. agreed per Cur' on 
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trial at bar. Vide And. 182. Dyer 143. Raym; 
A male infant of — to a teſtament of goods and chattels, we are 
hs p34 to conſider whether the infant be a boy or a girl. 
years inant er A boy cannot make his teſtament before he has 
the age of 12 attained his age of fourteen years, nor a girl 
years may make beſore ſhe has attained her age of twelve years ; 
goods and chat- inſomuch that if before they attain the ſaid re- 
tels, ſpective ages, they were of that ripeneſs of wit, that 
they were Deli Capaces, capable of deceipt, or 
able to diſcern between good and evil, truth and 
falſhood, yet could they not make any teſtament, 
or diſpoſe of their goods and chattels; neither will 
teſtaments made by infants, made under thoſe 
reſpective ages, become good, though the infant 
ſhould after attain his proper age. Godolph. Orpb. 
Leg. 505 Law of Ex. 10. Hil. 8 An. Hyde v. Hyde. 
In chancery it was agreed, That a male infant of 
fourteen years of age, and a female of twelve years 
of age might make a will of a perſonal eſtate; and 
Mr. Gilbert ſaid it was ſo agreed by lord keeper 
Wright in the caſe of Sharpe and Sharpe, wherein 
they followed the civil law of Juſtinian for their 
_ conſent to marriages at ſuch ages. Gilb. Rep. 74. 
Mr. Wentworth ſaith, he thinks that at the age 
of fourteen, being in the judgment of the law 
the age of diſcretion, a perſon may make a teſta- 
ment. Ventw. 214. 4 e 
And here it may be proper to obſerve, that all 
the books in general do remark with ſome degree 
of wonder, that Mr. Perkins ſaith, an infant of 
four years of age may make a teſtament. (Pert. 
210.) But ſurely this muſt have been an error of the 
preſs ; which might poſſibly enough happen from a 
ſimilitude of the words, or eſpecially of the figures 
4 and 14. 2 Burn's Eccl. Law 505. See Gif. 
Cod. 461. f 
_ — the — If an infant male or female have attained to the 
Al Gaile. laſt day of fourteen or twelve years, the teſtament 
by him or her made on the very laſt day of — 
| ſever 
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ſeveral ages aforeſaid, is as good and lawful as if 
the ſame day was already then expired: Likewiſe Teftament mate 
if after they have accompliſhed theſe years of during — 
fourteen or twelve, he or ſhe do expreſsly approve tern 
the teſtament made in their minority, the ſame by full age. 
this new will and declaration is made ſtrong and x 
effectual. | 

A feme coyert cannot make a will of lands or Feme covert 


tenements by the ſtatute 34, 35 H. 8. . „il or _ 2 


$f 14. vide antea eſpecially to her huſ- eſpecially to her 

The queen the wife of the king may make ex- Queen conſort, ' 
ecutors. 24 E. 1. Rot. Clauſarum, M. 11. Ex- 
ecutors were made and admitted good. Rel. Ab. - 

12. N. p. 2. 
If a feme ſole makes a teſtament, and after- 4 — we 
wards marries and dies, yet ſhe being inteſtable — ar 
at the time of her death, by reaſon her huſband is ries and dies, the 
then living, the teſtament is void: For it is beſtament in void. 
neceſſary to the validity of a teſtament that the | 
teſtator have validity to make a teſtament, not on} 
at the time of the making thereof, when the — 
tament receiveth its eſſence or being; but alſo at 
the time of the teſtator's death, when the teſtament 
receiveth its ſtrength and confirmation. Forſe v. 
Hembling, 4 Goa. And. x81. Goldſ. 109. Godol. 
32, 383. 2 D. A. 530 R. p. 3. | 

And although the will be made before marriage, 
and the wife ſurvive the hufband, yet it ſeemeth 
that the will ſhall not revive upon the huſband's 
death. As in the caſe of Mrs, Lewis, ſome years 
ago before the delegates: Mrs. Lewis a widow, 
made a will; ſoon after, ſhe married again, in 
ſome time her ſecond huſband died, and ſhe again 
became a widow, without any children by either 
huſband. The will which ſhe made in (tho firſt 


widowhood remained; and being found after her 

death, the queſtion was, whether it was a 

will or not. The counſel for the will cited 

many authorities from * civil law, and * 
U 
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that among the Romans, if a man had made his 
will, and was afterwards taken captive, ſuch will, 
revived and became again in force, by the teftator's 
repoſſeſſing his liberty. But it was obſerved on 
the other hand, that marriage is a voluntary 
act, but captivity is the effect of compulſion. 
And the will was adjudged not to be good. 
2 Burn's Ecd. Law 508. Lawy. Mag. for Hil. 
: . . 
nut not if ſhe If a Feme covert make a teſtament during 
confirm the BM® coyerture, and having ſurvived her huſband, does 
band ' death, after his death approve and confirm that ſame teſta- 
ment; in this caſe the deviſe is good, by reaſon 
of her new conſent or new declaration of her will. 
Feme ſole makes If a feme ſole makes a teſtament, marries and 
2 722 oa —6 e this will is good. Bret v. 
| u Rigden, TT | | 
— n Thus much o . deviſe of lands by a feme 
ha covert. | 
A feme covert All the goods and chattels perſonal which a 
cannot make a woman hath at the time of her marriage, other than 
— we ſuch as ſhe hath as executrix or adminiſtratrix, 
perſonal, without are by the law totally deveſted out of her, and 
her husband's ſettled in the huſband, as fully, ip/o fas, upon the 
— cod. very marriage, as any that he had before the mar- 
461, 462, riage; of theſe therefore ſhe can make no teſtament 
without his licence and conſent, any more than 
ſhe can of any other of his goods and chattels : But 
though the teſtament be void, if the huſband after 
the wife's death conſent to this teſtament or gift, by 
delivering the goods bequeathed to the executor, 
or aſſenting that the legatee take them by virtue of 
- the teſtament, this amounteth to a new gift by 
the huſband. Upon licence or conſent of the 
Whetherthecon- huſband, the wife may make a teſtament of his 
2 82 goods: And although the nature of a licence is to 
—— i before the act, and the property of authority, 
concur or may or authorizable conſent, is to concur with the act, 
8 26 E. 3. yet if a feme covert make a teſtament of her huſ- 
M. 2 E. 2. band's goods, without her huſband's knowledge, 
Deviſe 14. : and 


> A. T7 auth 


the huſband do give his wife licence to make a revoke ſuch con- 
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and the executors prove the teſtament, and the 
huſband delivers the goods deviſed to the execu- 
tors, he . hath hereby made the teſtament good, 
notwithſtanding he was not privy to the making 
thereof ; becauſe the law preſumes that he gave 
his conſent at the beginning when the teſtament 
was made: And therefore the will being proved, | 14 
and the s being delivered accordingly, it is 

too late — huſband to revoke it. But though — _ 
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teſtament of his goods, he may nevertheleſs revoke ſent. 
it, not only at the time of making the teſtament, 
but after her death, at leaſt before the teſtament is 
proved. | 

If a woman has a leaſe, an eſtate by extent, the — — 
next avoidance of a church, or other chattel real, teſtament of 
theſe are not deveſted out of her into her huſband chattels real 
by the marriage; but in caſe ſhe ſurvives him, — tg 
they continue to her as before; no alienation or 
alteration having been made by the huſband, who 
had power to diſpoſe of them by gift in his life- : 
time, though not by will; yet ſuch a woman in 
her huſband's life-time cannot make a teſtament 
of or for theſe things without her huſband's con- 
ſent; but ſhe dying before him, they would by 
operation of law accrue to him. Hentw. 198. 8 


There is another fort or kind ef goods, or ra- Nor of debts, or 
things in action. 


ther intereſts a woman may have, viz. Debts or Wentw. — 


things in action; which as the former are not 
deveſted out of her into the huſband by the mar- 


Triage, yet ſhe cannot make a teſtament of them 


without the huſband's aſſent, although they be 
one degree farther from the huſband than the ſaid 
chattels real ; for although the huſband ſurvives 


the wife, he ſhall not be intitled to them as to 
May make her 


the former: But if the wife makes him executor, jo 
as ſhe may, or if after her death he takes out ad- ter, 
miniſtration of her goods, then he is thereby 

intitled to them, A caſe 4 Co. 51. Tones 


and 
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7 and Roe. Fon. 175. Cro. Car. 106. Finch and 


Bodyl. 2 Aud. 91, 92. Moor 339. f. 459. 2 

D. A. 512. p. 9. 3 D. A. 459. N. p. 5. | 
A wife whoſe A wife whoſe huſband is baniſhed for his life 
. , by act of parliament, may make a will, and in 
make a will.” every thing act as a feme ſole, as if the hufband 
was dead. Trinity 1689. between the counteſs 
of Portland and Prodgers, 2 Vern. 104. And the 
legatees under the lady Sandy's will, whoſe huſ- 
band was ſo baniſhed, were decreed their legacies. 
A feme covert, If a feme covert is exccutrix to _ jother 
r=n, on, and in that right hath diverſe goods and 
— — EE ner theſe are not — out of her, becauſe 
torſhip, make a ſhe hath them not merely to her own uſe, but as 
— repreſenting the perſon of another: The wife in 
aſſent. this caſe may, for the continuation of the exe- 
cutorſhip, make an executor, and conſequently a 
teſtament, without the conſent or aſſent of her huſ- 

band. 12 H. 7. 24. ö. Sed vide Rel. Abr. 
608. Swin, 89. | 

= — If a feme covert, having debts due to herſelf, 
3 — of and alſo as executrix to another, makes a tefta- 
wits — ment without her huſband's aſſent and dieth ; as 
exccurs ang touching the goods and credits, or things in ac- 
debts in her own tion appertaining to her as executrix, the teſta- 
right, ſhall be ment ſhall ſtand good, and her executor may prove 
good as tothe it contrary to the huſband's will; and as to the 
to the latter, Credits appertaining to her in her own right, the 
| teſtament is void, and thereof the huſband may 
have adminiſtration ; ſhe ſhall die both teſtate and 
inteſtate, with a will, and without a will ; ſhall 

have both an executor and adminiſtrator. Vide 1 

Mod. 211. 2 D. A. 44. p. 11. 512. p. 8. 2 


Rol. Ab. 247. p. 8 2 Med. 172, 173. 3 D. 


A. 435% N. p. 7. f 
The Will of a he rule, that a feme covert executrix may 


* make her will of thoſe goods whereof ſhe is exe- 
"* os cutrix, is reſtrained in two caſes. 


2. 3 The firſt is where ſhe doth not make an execu- 
an executor, but tor, but bequeatheth the goods whereof ſhe is 
bequeatheth the 


executtrix, 


= 


— 


Tetlamenis, Laſt Will, and Executors. 37 


executrix,” by deviſe or legacy; in this caſe the goods of her te- 
will is void, becauſe an executor may not diſpoſe tater by — = 
of the goods of the teſtator, otherwiſe than to the [ id 
uſe of the teſtator, to the payment of his debts, Plowd. 52 5. 
performance of his will, Cc. and therefore may 

not give or deviſe the ſame by legacy, for that 

were to diſpoſe of the teſtator's goods as if they 

were the proper goods of the exccutor, and to 

convert the ſame to the private uſe of the legatee, 

and not to che uſe of the teſtator. But when an 

executor doth only make another executor, the 

ſecond executor doth ſtand chargeable and ac- 

countable for the diſtribution of the firſt teſtator's 

goods to the uſe of the ſame teſtator as did the 

former executor, and is not by the laws of the 

Jand reputed for the executor of the executor, but 

of the former teſtator; ſo is not a legatee. Swinb. go. 

The ſecond is where ſhe is not only executrix, „ when the is 
but legatee alſo, and hath accepted of the thing both exccutrix - 
bequeathed not as executrix, but as legatee ; and — 
in this caſe the will of the feme covert is alſo void: pequeathed not as 
For ſhe -taking the thing bequeathed not as exe- executrix, but as 
cutrix, but as legatee, doth thereby make it her „ 
own proper goods, and oonſequently her huſband's, 
and therefore cannot be given from him without 
his licence or conſent: If it does not appear 
whether the wife took the thing bequeathed as 
executrix or Legatee it ſhall be preſumed ſhe took 
= exeeutrix. Paramor and Yardly, Plotod. 543. 

er 177. 

Although a feme covert being executrix may , fame covert 
make her teſtament, and appoint an executor of executrix cannot, 
thoſe goods which ſhe hath as executrix, and not without her huf- 
as legatee, without her huſband's aſſent; yet the — 
profit and fruit which ariſe out of thoſe goods of the profits 
which ſhe hath as executrix during the marriage, zung — 
2s calves, lambs, and ſuch-like profit of kine, — — 
theep and cattle, do belong to the huſband, and as cxecutrix. 
not to herſelf as executrix, and therefore ſhe cari- 


D 3 not 
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not make her teſtament of ſuch fruits and profits 

without her huſband's approbation. 
Tf a wife licenſes If in the caſe where a feme covert cannot make 
by her husband teſtament without the huſband's' licence, the 
1 huſband grants a licence to the wife to make a 
more teſtaments teſtament of a certain portion of his goods, (as it 
than one, the li- often happens by reaſon of bonds or covenants at 
cence ſhall be or before marriage); and the wife ſo licenſed doth 


tended to the laſt 
make one teſtament and afterwards another, and 


teſtament, 
| perhaps a third or fourth ; the licence ſhall be un- 
derſtood of the laſt ; teſtament, and not of the 
firſt, Edi. 1 '? 
= Of a husbang The huſband may bind himſelf by covenaat or 


binding himſelf bond, to permit his wife by will to diſpoſe of 
to permit bis wife legacies, &c. and this will be ſuch an appointment 
t make a will, as the huſband will be bound to perform. Cre, 
Eliz. 27. Cre. Car. 219, 376, 597. but it does 
not operate as a will, neither ought it to be proved 
in the ſpiritual court, x Mod. 211, 212. for the 
property paſſes from him to her legatee, and it is 
his gift. 1 Med. 211, Per curiam. If he once 
aſſent, he cannot after diſſent, and where he is 
bound by agreement to let her make a will, his 
conſent ſhall be implied till the contrary appears; 
and what ſhall be a ſufficient evidence to an aſſent, 
vide 2 Mod. 172, 173. ; 
Where a fee B. and his wife ſuffer a recovery of the wife's 
covert Þ25 e. lands; and the uſes are to the intent ſhe may 
poſe of mo- : x 
ney, ſhe may do receive 61. per Annum for her ſeparate maintenance, 
— 1 without then to the uſe of the baron for life, remainder to 
approbation, and the feme and her heirs, till the heirs of the baron 
tho* there is no pay her, her executors, adminiſtrators or aſſigns 
x Faq 100/. The feme without any approbation of the 
will, huſband makes her will, and gives the 100/. to 
A. and dies; the huſband dies, the heir of the 
feme enters in behalf of A.: The heir of the 
baron exhibits his bill to be relieved, ſuppoſing, 
that in regard there was no agreement for her to 
make a will, the will is void ; and if it was a right, 
it belonged to the baron as her adminiſtrator, _ 
0 


- 
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ſo is extindt. North lord keeper : The intent was, 
that ſhe ſhould have power to diſpoſe of the 100 J. 
which would be a vain act if the huſband had 

wer over it to prevent her ; but her will ſhall 
be a good will in equity to this purpoſe. Trin. 

Mercur. 4 die Funii 1684. Bletſo and Sawyer, vide | 
Vern. 244. S. 7. Dit. per counſel, if a woman May diſpoſe of 
ſave money out of her ſeparate maintenance, ſhe —— 
may give it to whom ſhe pleaſes. | tenance, 

A perſon de non ſane memory cannot make will A \unatic cannot 
of lands or tenements. Stat. 34, 35 H. 8. c. 5. las, 
feft. 14. antea. | : | 

Mad-folks and lunatic perfons cannot, during a — 8 
the time of their furor or inſanity of mind, make ment. 

a teſtament, nor diſpoſe of any thing by will, 

becauſe they do not know any thing they do: 1 

For in making a teſtament, the integrity or per- 

fectneſs of the mind, and not health of the body is 

requiſite, And from thence came that common 2 
clauſe uſed in the teſtaments, Being ſict in body, 

but of perfect mind and memory. | 

And ſo ſtrong is this impediment of inſanity of A tegament 
mind, that if the teſtator make his teſtament after made in time of 
his furor hath overtaken him, and whilſt it doth fx*9%, isnotgood, 
poſſeſs his mind; although the furor doth after after recovers his 
depart or ceaſe, and the teſtator doth recover his ſenſes, 
former underſtanding, yet the teſtament made 
during his former fit, doth not recover any force 
or ſtrength thereby. 

But if a mad or lunatic perſon has a clear or A teſtamentmade 
calm mind, then during the time of ſuch his quiet- by one of ſound 
neſs and freedom of mind, he may make his teſ- — bao 
tament, appointing executors and diſpoſing of js goods, = 
his goods at his pleaſure; ſo that neither the Gilb. of Wills. 
furor going before nor following the making of the 
teſtament, doth hinder the ſame teſtament begun 
and finiſhed in the mean time; much more is that 
teſtament good in law not only for goods and chat- 
tels, but alſo for lands and tenements, which was 
made by one of ſound memory, never affected with 
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any lunacy or inſanity of mind until the teſtament 
was accompliſhed and finiſhed ; for then although 
after the teſtator become of unſound mind, (a 
thing often happening juſt before a man's death) 
yet that ſubſequent diſability does not difannul 
the precedent teſtament or laſt will, the rather 
becauſe this infirmity proceeds rather from the 
will, and by the viſitation of God, than from any 
voluntary act of the party. Vide 4 Co. 61. 3. 
Forſe and Hembling, | | 
He that objefteth Every perſon is preſumed to be of ſound mind 
inſanity, muſt. and memory, unleſs the contrary be proved; and 
therefore if any perſon goes about to overthrow a 
teſtament by reaſon of inſanity of mind, he muſt 
a prove that impediment. | . 
—— — „It is ſufficient for the party, who alledges that 
that the —— the teſtator was of unſound mind, to prove that 
was mad before the teſtator was beſides himſelf before the teſtament 
Og the was made, although he doth not prove the teſ- 
tator's inſanity at the very time of making the 
teſtament; becauſe it being proved that the 
"Whether he that teſtator was once mad, the law preſumeth that he 
was once mad, is continued ſtill in that caſe, unleſs the con be 
tobe preſumed proved: Unleſs the teſtator was beſides himſelf for 
ſome ſhort time, and in ſome peculiar actions, 
and not continually for a long ſpace, as for a 
month or more; or unlefs the teſtator fell into ſome 
frenzy upon ſome accidental cauſe, which cauſe 
| was afterwards removed; or unleſs it was a long 
time ſince the teſtator was affected with the 
malady ; for in theſe caſes the teſtator is not 
preſumed to continue in his former madneſs, 
Witneſſes moſt Tt is not ſufficient for the witneſſes to depoſe, 
| Te that the teſtator was mad or beſides his wits, un- 
n leſs they render and yield a ſufficient reaſon ta 
prove this their depofitian, as that they did ſee 
him do ſuch things or heard him ſpeak ſuch 
words, as a man of ſound mind would not have 
done nor ſpoke, 


If 
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IF a lunatic perſon, or one that is beſides Him- When a teſta- 
elf at ſonte times, but not continually, do make junstie, che ne 
his teſtament, and it Is not known whether the of making being 
fame was made whilft He wits Gf Wund mind and poknown, 
memory, or not; if the teſtament be fo framed Ew 
that no atgutnent of fretity can be drawn from it, 
it is to de preſumed chat the ſume was tate du- 
ring the time of his calm and clear ihtermiſfions, 
and it mall be held to be a good teſtament, 

An idedt cannot make a will of lands or tene - An ideot cannot 
_ TY Star, 34» 35 H. 8. c. 5. ſe. 14. — 

An ideot, or a nutural fool, is he, who, not- What Perſon i 
withſtanding he be of lawful age, is fo witleſs, {9.5 deemed 
that he cannot number to twenty, nor tell what 
age he is of, br who is his father or mother, or 
anſwer any other ſuch eafy queſtion; whereby it 
plainly appears, that he has not reaſon to diſcern 
what is to his profit or damage, though ever fo 
plain, nor is capable of being inſtructed by any 
other. 2 

Such an ideot cannot make a teſtament, nor Cannot make x 
diſpoſe either of his lands or goods. teſtament. 

But if a man be of a mean underſtanding, as it A man of a mean 
were between a wiſe man and a fool, though he capacity may 
rather incline to the fooliſh ſrt, ſo that he may — 8 
be termed greſſum caput, a dull- pate or a dunce, 
he is not prohibited to make a teſtament; unleſs Vet if be be very 
he be yet more fooliſh, and ſo very ſimple as that ng 
he may eaſily be made to believe things incredible 6 Co. 23. a 
and impoſſible, as that an aſs can fly, and the Cro. Jac. 497 · 
like; for he, that is ſo fooliſh, cannot make a 
teſtament, becauſe he has not ſo much ſenſe as a 
child of ten or'eleven yu old ; who is therefore 
inteſtable for want of judgment: Though it is 
ſaſd by ſome, that a man who has ſo much un- 
derſtanding as that he can meaſure an ell of cloth, 
tell the days of the week, or beget a child, ſhall 
not be accounted an ideot or fool natural, by the 
laws of the land: It is the þctter opinion, 9 

1 
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matter plainly 
ug 


if this concluſion be true, to avoid effects ax uae 
cial to the party, yet unleſs he has ſo. much ung 
derſtanding as to conceive what is the nature of a 
teſtament, Heing well informed thereof and. the 

| elivered, he is not fit to make a 
will, although he can meaſure an ell of cloth, 
tell the days of the week, or beget a child; For 
the making a will is an act that requires a greater 
ſhare of underſtanding than any of. theſe acts, 


. eſpecially the laſt, which proceeds rather from an 
inſtinct of nature than _ capacity of reaſon, and 


which every brute anim 


If an ideot make 


a teſtament 
wiſely. by 


, 
* 


An ideot's teſta- 
ment w.ſely 
framed , is ſome- 


times good. 


not capable of reaſon 
can perform effectualli 7x. | 

If an ideot or natural fool ſhould make his 
teſtament . ſo wiſely in appearance, that the ſame 
might ſeem rather to be made by a reaſonable man 
than by one void of underſtanding ; ſome have 
been of opinion, that ſuch a teſtament is good in 
law ; becauſe Almighty God doth. ſometimes ſo 
illuminate the minds of the fooliſh, that in that 
caſe they are not inferior to wiſe men ; but the 
better opinion is, that ſuch a teſtament is net 
good in law; becauſe the making a teſtament is 
an act to be performed with diſcretion and judg- 
ment, but an ideot, by preſumption of law, does 
not underſtand what he ſpeaks, though he ſeems 
to ſpeak wiſely, no more than Balaam's aſs did 
when he reaſoned with his maſter, or a parret 
talking to paſſengers : And though the almighty 
do ſometimes illuminate the minds of ideots, that 
they well underſtand what they ſpeak, yet the 
thing ſeldom happening, the law does not preſume 
the ſame from words only : And therefore unleſs 
further proof thereof be made by other circum- 
ſtances, the law does not approve ſuch teſtaments. 
Indeed if it appear by ſufficient conjectures, that 
he had the uſe of reaſon and underſtanding at the 
time he made his teſtament, then doth the former 


* hold, that ſuch teſtament is good in 
aw. | | 
Though 
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Though age alone doth not take from a man Old age alone 
the power of making a teſtament, (for a man may fa g- 
freely make his teſtament, how old ſoever he be, ment. © Aliter if 
for it is not the integrity of the body but of the 22 by extreme 
mind, that is neceſſary in teſtaments); yet if a man 1 | 
in his old age do become a very child again in his | 
underſtanding, he can no more make a teſtament 

than a child can. TE | 
So it is, if a man either by reaſon of age or He that hath lo 
ſome other infirmity, become ſo forgetful, that he hi memory, can» 
bath forgot his oẽn name (which thing hath hap- — 
pened to diverſe wiſe and learned men); becauſe 

for any act that is to be performed with diſcretion, 

he is no more fit than a fool or an ideot. © 
He that is overcome with liquor, during the whether one 
time of his drukenneſs is compared to a madman, that is dronk _ 
and therefore if he make his teſtament at that time M2 make a _ 
it is void in law; which is to be underſtood when 
he is ſo exceſſive drunk that he is utterly deprived 
of the uſe of reaſon and underſtanding ; otherwiſe if 
he be not quite ſpent, although his underſtand- 
ing be obſcured, and his memory troubled, yet 


he may make his teſtament in that caſe, A captive during 
He that is taken captive by the enemy, during — 
his captivity cannot make a teſtament. teftamenc, 


Inſomuch that if he after do eſcape, the teſta- Though he after 
ment made whilſt he was with the enemy, is 
void. 

But if his teſtament was made before his cap- wat if made 
tivity, then after his eſcape his teſtament is of beſore his capti- 
like force as if he had never been captive; alſo if 7 
the teſtament was made before he was taken priſo- 
ner, and the teſtator die in captivity, yet is the 
teſtament good, and the executor by virtue there- 
of is to have all his goods here in England, as if 
he had died the day before his captivity. 

If any perſon « taken captive by. a pirate, —— 
Turk, infidel or chriſtian when war is not pro- when war is not 


claimed, he that is ſo taken, remains ſtill a fre- m male be 


Man; tameat, 
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man ; and. therefore, if he make his teſtament 
5 3 the teſtament is good and 
mdernes law 
— If a layman is condemned to perpetual im- 
prionment, . priſomnent for ſome offence, it ſeemeth that he 
nm cannot make a teſtament. | 
Aliter if im- But if any perſon is impriſoned for debt, fuch 
priloned for debt. impriſonment being ordained for ſafety, not for 
Berpt, &, Puniſhment, he is not thereby diſabled to make 
| his teſtament, ſaving that the teftament is not 
good when made in his favour at whoſe ſuit the 
teſtator is impriſoned, to the intent to extort the 


e. 
Whether he that A deaf and dumb man, if he be fo by nature, 
| deaf and dum® cannot make any kind of teſtament or laſt will, 
meat, — unleſs it do appear by ſufficient arguments, that 
he underſtands what a teſtament means, and that 
he hath a defire to make a teſtament ; for if he 

has ſuch underftanding and defire, then he 
ſigns and tokens declare his teſtament: If he 
be not deaf and dumb by nature, but being once 
able to hear and ſpeak, if by ſome accident after- 
wards he loſeth both his hearing and the uſe of his 
tongue, then in caſe he be able to write, he may 
with his own hand write his teſtament or laſt will; 
but if be not able to write, then he is in the fame 
caſe that they are who are both deaf and dumb by 
nature, that is to ſay, if he has underſtanding he 
=_ make his teſtament by ſigns, otherwiſe not 

at all, 3 | 
er cas He that can ſpeak and cannot hear, may make 
. that is deaf and A teſtament as if he could both ſpeak and hear, 
not dumb can. and it doth not ſignify whether defect came by 
nature or otherwiſe. If a man can ſpeak, it is 
certain that he could once hear, otherwiſe he 

could never have been inſtructed to ſpeak. 

He that is ſpeechleſs only, and not void of hear- 
ing, if he can write, may make his teſtament him- 
ſelf by writing; if he cannot write, he may _ 


Whethor-one 
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his teſtament by ſigns, ſo that the ſigns be ſuſſici- 
ent, and well known to them that be preſent. 

A blind man may make a nuncupative teſtament A blind man may 
by declaring his will before a ſufficient number of A 
witneſles ; * he cannot make his teſtament in Whand ; * 
writing unleſs it be read before witneſſes, and in nahe a 1 
their preſence acknowledged by the teſtator for his writing and hon 
laſt will; and therefore if a writing be delivered to 
the teſtator, and he not hearing the ſame read, 
acknowledges it for his will, this is not ſufficient ; 
for it may be, that if he had heard the ſame read, 
he would not have acknowledged the ſame for his 
will. | 

He that is lawfully convicted of high treaſon A traitor can- 

yerdict, confeſſion outlawry or preſentment, not makeateſta- 
ſhall loſe not only his life, but forfeits totheking 2% 386 whye 
all his goods and chattels, and alſo all ſuch lands, 
tenements and hereditaments as he has in his own 
right, uſe, eſtate or poſſeſſion of any eſtate of in- 
heritance, and therefore of conſequence is inteſta- 


the teſtament made before, doth by reaſon of the mitted. 


_ conviction, become void, as well in reſpect of 


goods and chattels, as of lands, tenements or 
hereditaments. 
But if a man attainted of treaſon obtain the xe pardoned, may 


King's pardon, and be thereby reſtored to his for- make a teſta- 


mer eſtate, then he may make his teſtament as if · 
he had never been convicted ; or if he had made 

a teſtament before his conviction and condem- 
nation, the ſame, by reaſon of ſuch pardon, re- 
covereth its former force and effect. 

A felon lawfully convicted, cannot make any A felon,conrifte 
teſtament, or other diſpoſition of any goods or ed, cannot makes 
chattels, lands or tenements ; ſo no adminiſtration * ment. 
ſhall be granted of ſuch a man. D. 14 Elia. 309. 

Koll. Ab. 912. 0. p. 1. , F 


46 Tetaments, Laſt Wills, and Executors. 


Ifindifted only, If a man be indicted, only of felony, and die 
and not convit- before he be convicted or attainted, he may make 
dy he may. his teſtament of his goods and chattels, lands and 
tenements. s 
If he will not If he be indifted, and being arraigned upon that 
anſwer, but ſuffer indictment, will not anſwer, whereby he is to 
—— gs ſuffer pain forte & dure, and be preſſed to death, 
will of his ads, in this caſe he forfeits his goods and chattels only, 
| and not his lands and tenements ; and therefore 
in that caſe it is ſuppoſed he may make a will of 
| his lands and tenements. SP 
If a man be convicted and attainted of felony, 
Mathers man with regard to his lands it is to be conſidered 
ſelony, may make whether he be attainted by outlawry upon appeal, 
—— — or upon an indictment; ſor in the caſe of an ap- 
judgment. peal the defendant ſhall forfeit no lands but ſuch 
as he had at the time of the outlawry pronounced; 
but in the caſe of an indictment he ſhall forfeit 
ſuch as he had at the time of the felony committed ; 
for in the caſe of an appeal there is no time 
alledged in the writ when the felony was com- 
mitted, therefore of neceſſity it muſt relate in that 
caſe only to the time of the judgment of outlawry : 
But in the caſe of an indictment there is a certain 
time alledged, and therefore in that caſe it ſhall 
relate to the time of the felony committed ſet 
. forth in the indictment. But in the caſe of an 
M44 indictment there is alſo a diverſity to be obſerved, 
ES” for it ſhall relate to the time mentioned in the 
indictment, only, for the avoiding eſtates, charges 
and incumbrances made by the felon after the 
felony committed ; but as to the mean profits of 
the lands it ſhall relate only to the time of the 
judgment. With regard to the felon's goods, 
2 his goods we are to regard the time of his conviction or 
and chattels are Verdict, and not the time of his judgment. Inſt. 
forfeited, 390, 391. (ſed vide Perkinss Tit. Grants 29. 
contra.) By the Stat. 1 Rich. 3. c. 3. no ſheriff, 
bailiff, &c. ſhall ſeiſe the goods of a fe'on before 
he be convicted of the felony ; and therefore, if 


| before 
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before conviction he do ſell, give, or otherwiſe 


alienate his goods, ſuch ſale, gift, or alienation is 
good, Nevertheleſs, if he make his teſtament 


- before conviction, -in as much as the teſtament is 


not good before his death, it is void; nay if the The teſtament of 
teſtator be convicted of felony, but never executed, re — 
for that perhaps he may die in priſon, or eſcape be never DS 
out of priſon and die naturally, yet the teſtament ted. 
is void by force of the conviction and judgment, 
unleſs he obtain his pardon, and therewithall 
full reſtitution to his former eſtate. 5 
If any man do wittingly and willingly kill A relo de Se can 
himſelf, his teſtament, if he made any, is void, not make a teſta- 
both as to the appointment of an executor, 
and as to any legacy or bequeſt of his goods and 
chattels, for they are forfeited. 
An outlawed perſon is not only out of the One outlawed in 
king's protection, and out of the aid of the Jaws 2 perſonal ation, 
of the land, but alſo by means of the outlawry his his good is void, 
s and chattels are forfeited to the king, Do&. & Stud. 
although he be outlawed but in a perſonal action, lib. 2+ 6. 3- 
and even though the action ſhould be unjuſt ; and 
therefore he that is outlawed cannot make a teſ- = 
tament of his goods and chattels ſo forfeited : In- 
ſomuch, that if the king having ſeiſed the forfeited Though the ki 
goods of the teſtator, ſhould give the ſame again give back _ 
to the executor, yet the teſtament is void in reſpect 3 
of ſuch goods; neither can the legatees recover 
the ſame of the executors; for by the forfeiture 
and ſeiſure the property of them is altered, and ſo 
ceaſing to be the goods of the teſtator, do not 
charge the executors as aſſets. Docr. & Stud. I. 1. 
c. 6. | 
A man outlawed in a perſonal action may make 
executors ; for he may have debts upon contract 
not forfeited to the king. Mich. 43, 44 Eliz. 
B. R. Rol. Ab. 912. O. p. 4. 2 Rol. Ab. 806. 


p. 6. Adminiſtration may be granted of ſuch a 
man for the cauſe aforeſaid. Mich. 43, 44 Eliz. 


B. R. Shaw and Cuttereſs, 1 Rol. Ab. 912. O. p. 5. 


Cro, 
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Cre, Elz. 850, 851, In an action brought by 
an adminiſtrator it is no plea to —— inteſtate 
was outlawed. Vide Holley and Brodwell, Cro, 
Elia. 12 Bratuml. 55 Hutt. $3z 54. Kol. Ab, 

. r, | 
*"Neta; Delta upon contract, where the defendant 
may wage his law, are not forfeited by outlawry, 
nor uncertain damages for trefpaſs in battery and 
toned for falſe impriſonment, oe. 

felony, eannot If ® man be autlawed for felony, then he not 

make teſtament only forfeits his gaads and chattels, but alſo his 

either of goqds or Jands and tenements, whether they are holden in 

_ fee ſimple, or for term of life, and therefore he 

cannot make a teſtament either of his goods and 
Chattels, or of bis lands ar tenements, for they 
are not his, Ko | 

If an exigent for felony be awarded againſt a 
man, though by this he laſes all his goods, yet he 


111. Cra. Elia. 225, 273. Ow. 147. Leen. 
a5. 3D. 4. 17. p. 14. So adminiſtration ſhall 
A granted of ſych a man, 5 Co. 111. 

17 a traitor felon A perſon attainted of treaſon, convicted of 
vr outlaw, be felony, or outlawed, may be executor to another 
ther, ke may in perſon, and as ſuch may have diverſe goods and 
that behalf make chattels of the teſtator, which will nat be affected 
' = tellament, by the attainder, conviction, ar outlawry; and 
therefore as to them ſuch a perſon may make a 

teſtament. | | 
Whether a man, that is at the very point of 
death, may make a teſtament or not, will be 

| conſidered in the following caſes. | 
a man ut the 2 irſt, * "_ man be * extremely ſick n 

if of - wo nig id, yet if it undoubt 
meg ns wa geſture and ſanlible Cs aha: he is of — 
— underſtanding and ſound memory, he may with- 
Though his out queſtion make his teſtament, And though 
_ — the teſtator cannot ſpeak ſo plainly and „ 2 
n as he uſed to do, and can ſcarcely be underſtood, 


(his 


5 


may make executars to reverſe it, darft's Caſe, 


— 


gg 


* — n 


Tellameuis, Laſt Mill, and Executarg. 

his 7 wh being perhaps ſwoln or ſtiff with the 
heat of the Ademger) 2 the teſtament is good. 
.... Secondly, If a man is at the point of death, 
and it does not appear plainly whether he is of 
perfect mind and memory, if he can ſpeak fo dif- 
tinctly as to be underſtood, then he is preſumed 
to be of perfect mind and memory, and therefpre 


4 


What if it be 
doubred whether 
he is of perfect 
fy, * p l 


in ſuch caſe may make his teſtament; but if he 


cannot ſpeak ſo diſtinctly as to be underſtood, he 


is not in ſuch caſe to make his teſtament. 


. - „ 


Thirdly, If a man is at the point of * —.— 


and is hardly able to ſpeak ſo as to be unde 
206 doth — of his own accord make & declare 
his teſtament, but at the interrogation of ſome 
other demanding of him, whether he make this 

| Jon his executor? and whether he gives 


or 
ſuch a thing to ſuch a perſon ? anſwers, yes, or 
2 "aſe it bs fo „, 


teſtament at the 
motion of an- 
other. 


I do. be conſidered, whether 
the perſon that aſks the teſtator theſe queſtions he —— 
2 ſulpected er be importunate to haye the dan be a up- 


tor ſpeak, or aſks ſuch queſtions for his own bed perſon. 


advantage; As, de you make me executor ? or, 


do you. giye me this or chat? and thereupon the 
reffagce 
preſy 


anſwers Yes: In this caſe it ſhall be 


e teſtator anſwered yes, rather 


: 


to. TN Tt f from the importunity of the | 


party, than out of any intent to make his will ; 
for it is generally painful to a man in that extre- 


mity either to ſpeak or be ſpoke to. If a man makes 


a will in his ſickneſs at the over b of his 
wife, to the end he may be quiet ; this 
ſaid to be a will made by reftraint, and ſhall not 


the motion be not any way ſuſpected, and it alſo 


appears by ſome, conjeRures, that the ſick perſon had a defgn tp 


; had a deſire to make his will; as if the fick perſon 
ſend for his friend, who being come, aſks 2 if 

be makes this or that man His executor, who 
- wauld have had the adminiſtration of his goody if 
be had died jmtſtare 3 and he anſiyers, Yes, or 
7. * @ 


be good. S. 427. If the perſon, who makes fheve __ 


petted pe 
and the teftatop 
make a will. 
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perſon, and leave his wife and children deſtitute, 
and the wife or children perſuade the teſtator that 

uch perſon is dead, thereby deceiving the teſtator, 
and procuring themſelves to be appointed execu- 
tors and general legatees: This deceit is not 
looked upon as evil, and therefore the teſtament 
is not to be rejected as unlawful. des 
Fraud in a will The teſtator made his will, and thereby a= 
relating to a per · Archer the greateſt part of his perſonal 
onal enateer-. amounting to 50007. but one B. his maid ſervant, 
the eccleſiaftizal had in his ſickneſs prevailed on him to make ano- 
Court. ther, will, and to marry her a week before his 
death, when he lay on his ſick bed at fix o'clock 
at night, though it was really proved 3 two 
miniſters, that ſhe was a year before actually 
married to one AA, and was then his wife, and 
that Moſſe procured the licence for the marriage of 
the teſtator to B. and this will being ſet up by 
Moſſe, executor to B. though it appeared that there 
was as groſs a practice as could be in the gaining 
the will, the teftator being non cumpos memis both 
at the time of making the will, and alſo at the time 
of the ſuppoſed marriage, and that in his health 
he knew that Ae, and B. were married, and 
that B. ſuppreſſed the firſt will; yet that will ſo 
ſet up, being proved in the prerogative court, and 
the matter in queſtion relating only to a perſonal 
eſtate; the lord chancellor was of opinion, that 
whilſt that probate ſtood, the matter was not ex- 
aminable in chancery; and though the fraud was 
fully proved and opened to him, he would not 
hear any proofs read, but diſmiſſed the bill. Areber 
and Meſſe, 2 Vern, $9. „„ 
But a party ' Though a will gained by fraud, and proved in 
doch a ui, al the ſpiritual court, is not to be controverted in 
have no aid in a equity; yet if the party claiming under fuch 2 
court of chan- will comes for equity in the court of chancery, he 
oe ſhall not have it. 2 Fern. 76. = 
A will may be A. by his will had deviſed his land to his mother 
being well eres in fee, and the mother was afterwards told by 
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J. S. that this will would not be g „but ought cuted, and yer ill 


to be guarded, (as he called it) an 
make another will for the teſtator which he would. 
take care ſhould be ſufficiently guarded. Accordingly 
. drew the will, which was ſo drawn, that 
4. thereby gave the land to his mother for life only ; 
remainder to F. S. in fee. The mother on the 
death of A. brought a bill to eſtabliſh the firſt will, 
and there were diverſe witneſſes examined to 
ye A. the teſtator non compos when he made his 
ond will. Lord Chancelly : A will, though 
at law, may yet be ſet aſide in equity for 
raud ; as if A. ſhould agree to give B. bank-bills 
to the amount of 1000/7. in conſideration that B. 
would make his will, and thereby deviſe his lands 
to 4. And accordingly B. does make ſuch a willy 
and A, gives B. the bank-bills,- but thoſe bank- 
bills prove to be forged : This, though a good 
will at law, ſhall nevertheleſs be roided in equity 
by the teſtator's heir for the fraud. In like man- 
ner if A, had deviſed his lands to his mother in 
fee; and afterwards J. S. the defendant had told 
A. the teſtator, and not the mother, (as in the 
principal caſe) that the will was a vojd will for 
want of its being well guarded; and that he would 
make another will for the teſtator that ſhould be ef- 
feftually guarded ; and accordingly he had made 
another will for the teſtator, whereby the land had 
been deviſed to the mother for life only, the remain 
der to J. S. (the defendant) in fee: This would be 
a good will in law, if atteſted purſuant to the act of 
parliament, but would be ſet afide in equity for the 
fraud ; but as to the evidence of the teſtator's being 
non compos, that is intirely at law, and to be tried 
there, The court directed an iſſue in Middieſex, 
where the will was made, (though the lands lay in 
Shrop/hire)to try whether the will, by which the lands 
were deviſed to the mother in fee, was the laſt will of 
the teſtator. Mich. 1715. Goſs v. Tracey, Wil. Rep. 


287. 2 Vern. 699, 700. Vide Ch. Kep. 12, 66. 


3 Eg. 


in equity, as if 
that he would ah Aned b) fraud, 
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perſon, and leave his wife and children deſtitute, 
and the wife or children perſuade the teſtator that 

ſuch perſon is dead, thereby deceiving the teſtator, 

and procuring themſelves to be appointed execu- 

tors and general legatees: This deceit is not 

looked upon as evil, and therefore the teſtament 

is not to be rejected as unlawful. | 

Fraud in a will The teſtator made his will, and thereby a0 
relating to a per - Archer the greateſt part of his perſonal e 

— amounting to 50007. but one B. his maid ſervant, 

the eccleſiaſtical had in his ſickneſs prevailed on him to make ano- 

court, ther. will, and to marry her a week before his 

death, when he lay on his ſick bed at fix o*ctock 

at night, though it was really proved by two 

- .. miniſters, that ſhe was a year before a&ually 

married to one Me, and was then his wife, and 

that Moſſe procured the licence for the marriage of 

the teftator to B. and this will being ſet up by 

Moſſe, executor to B. though it appeared that there 

was as groſs a practice as could de in the gaining 

the will, the teſtator being non compes memis both 

at the time of making the will, and alſo at the time 

of the ſuppoſed marriage, and that in his health 

he knew that Moſer and B. were married, and 

that B. ſuppreſſed the firſt will; yet chat will ſo 

ſet up, being proved in the prerogative court, and 

the matter in queſtion relating only to a perſonal 

eſtate; the lord chancellor was of opinion, that 

whilſt that probate ſtood, the matter was not ex- 

aminable in chancery; and though the fraud was 

fully proved and opened to him, he would not 

hear any proofs read, but difmiſſed the bill. Arber 

But a part Though a will gained by fraud, and proved in 

doch u uli, bal the ſpiritual court, is not to be controverted in 

have no aid in a equity; vet if the party claiming under fuch 2 

court of chan- will comes for equity in the court of chancery, he 

1888 ſhall not have it. 2 Vern. 76. . 
A will may be A. by his will had deviſed his land to his mother 
— in fee, and the mother was afterwards told 7 
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J. S. that this will would not be good, but ought cuted, and yer ill 


to be guarded, (as he called it) and that he would in u a5 if 


make another will for the teſtator which he would. 
take care ſhould be ſufficiently guarded, Accordingly 
J. F. drew the will, which was fo drawn, that 
A. thereby gave the land to his mother for life only ; 
remainder to F. S. in fee. The mother on the 
death of A. brought a bill to eſtabliſh the firſt will, 
and there were diverſe witneſſes examined to 
ove A. the teſtator non compos when he made his 
econd will. Lord Chancellor : A will, though 
at law, may * be ſet aſide in equity for 

ud; as if A. ſhould agree to give B. bank-bills 
to the amount of 1000/7. in conſideration that B. 
would make his will, and thereby deviſe his lands 
to 4. And accordingly B. does make ſuch a willy 
and A. gives B. the bank-bills,- but thoſe bank- 
bills prove to be forged : This, though a good 
will at law, ſhall nevertheleſs be — in equity 
by the teſtator's heir for the fraud. In like man- 
ner if A. had deviſed his lands to his mother in 
fee; and afterwards J. S. the defendant had told 
A. the teſtator, and not the mother, (as in the 
principal caſe) that the will was a vojd will for 
want of its being well guarded ; and that he would 
make another will for the teſtator that ſhould be ef- 
feftually guarded ; and accordingly he had made 
another will for the teſtator, whereby the land had 
been deviſed to the mother for life only, the remain- 
der to J. S. (the defendant) in fee: This would be 
a good will in law, if atteſted purſuant to the act of 
parliament, but would be ſet aſide in equity for the 
fraud ; but as to the evidence of the teſtator's being 
non campos, that is intirely at law, and to be tried 
there, The court directed an iflue in Middieſex, 
where the will was made, (though the lands lay in 
Sbropſbire) to try whether the will, by which the lands 
were devifed to the mother in fee, was the laſt will of 
the teſtator. Mich. 1715. 720 v. Tracey, Wil. Rep. 
287. 2 Fern. 699, 707. 1 


3 Eg. 


de Ch, Kep. 125 66. | 


ob: ained by fraud, 
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Whether fraud 
in obtaining a 
will of lands be 
examinable in 


. 


Will gained by 
fraud, not to be 
ſet aſide in 


equi. 


But at law, 


Fraud is obtain · 


Teftaments, Loft Wills, and Executors. 
Eg. Caf. Abr. 406. pl. 3. 2 Eg. Caſ. Abr. 396, 


pl: 54.0 n . 
t being urged, that a will concerning land is 
only triable at common law, and that the party 
there may take advantage of any fraud or impo- 
ſition on the teſtator, and therefore not proper to 
be examined into, or ſet aſide in equity, upon 
pretence of fraud or ſurprize; the lord chancellor 
held, that there might be fraud in obtaining a will 
that might be relievable in equity, and of which 
no advantage could be taken at law; as if a man 
agree to give the teſtator 2000 J. in bank- bills, if 
he will deviſe his eſtate to him, and on the delive 
of ſuch billy, makes his will, and deviſes his eſtate 
him, and the bills proved to be forged or counter- 
feited. 2 Vern. 700. | 

It was ſaid by Iord commiſſioner Fekyl, that 
there was a difference betwixt a deed and a will 
gained from a weak man, and upon mifrepre- 
ſentation or fraud: For if a will be gained from 
a weak man by falſe repreſentation, this is not a 
ſufficient reaſon to ſet it aſide in equity; as was 
determined in the cafe of the late Juke of New- 
cafile's will, between lord Thanet and lord Clare, 
and in the caſe of Bodvil and Roberts; but where 
a deed (which is not revocable as a will) is gained 
from a weak man upon a miſrepreſentation, and 
without any valuable conſideration, the ſame 
ought to be ſet aſide in equity. Paſ. 1725. James 
v. Greaves, 2 Wil. Rep. 270. See Eg. Caf. Abr. 
406. Vern. 700. 

But it was decreed in the houſe of lords, that a 
will of a real eſtate could not be ſet aſide in a court 
of equity for fraud or impoſition, but muſt be 


tried at law on deviſavit vel non, being a matter 


proper for a jury to examine into. 28 Fuly 1728. 
Branſby and Kerridge, 8 Vin. Abr. 167. pl. 11. in 
notes, Eg. Caſ. Abr. 133. pl. 19. 406. pl. 4. 

A bill was brought to ſet aſide a will relating to 


ing « vill ofs a perſonal eſtate only, and to ſtay the probate 


thereof 
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who were the half brothers and ſiſters of the 
teſtatrix, and alledging, that the will was 
falſely read to her, and ſetting forth diverſe in- 
ſtances of fraud on the part of the defendants 
in procuring this will. The defendants, as to 
that part of the bill which ſought to ſet afide 
the will and to ſtay the proceeding, demurred 
to the juriſdiction of the court, for as much as 
upon the face of the bill it appeared, that the 
plaintiffs were improper to ſue here, in regard 
the ſpiritual court had the proper cognizance 
of wills relating to perſonal eftates, and could 
determine fraud concerning them. - After which 
motions were made before the lords commiſſioners 
and lord chancellor King for an injunction; for 
that the demurrer confſeſſed the fraud, and fraud 
was cognizable in equity as well as in the ſpiritual 
court. Cur. Contra. The ſpiritual court has juriſ- 
diction of fraud relating to a will of à perſonal 
eſtate, and can examine the parties by allegation 


touching this fraud ; and if the will — - 


read to the teſtatrix, then it is not her will. 
Trin. 1725. Stephenſon v. Gardiner, 2 Wil. Rep. 
286. 2 Eg. Abr. 79. pl. 3. Vide of Plume and 


Beale, Wil. Rep. 389. 2 Eq. Caf. Abr. 421. 


pl. 1. The like reſolution in the caſe of a for- 
ged legacy. i le Ji 
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thereof; ſetting forth, that the will was gained perſonal eſſate, 


by fraud and by miſrepreſenting the plaintiffs, + rg * 
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ss Wants, Lal Wills, and Exocutors, 
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Of Devijes of Lands and Tenements, What 
Words fhall paſs a Fee-Simple, what an 
Eftate-Tail. Of Executory Deviſes. Con- 
tingent and Croſs Remainders. Executory 
Deviſe of a Term, and of the Limitation of 
the Truſt of 4 Term. Incertain Deviſe. 
Deviſes by Implication. Implied Truſts for 
the Heir. Deviſes of Lands for Payment of 
Debis. Deviſes upon Condition. Void De+ 
viſes, as againſt Law; 1. By Incertainty 
in the Thing deviſed. 2. By Incertainty in 
the 8 E- by 705 Deviſee's dying in 
the Life-time of the Teſtatey. Of Devuiſe 
of Copybeld Lands. aw 


Lanks not devie- AT the common law lands and tenements 
_— "A. were not deviſeable by any laſt will or teſta- 
met, 


Unleſs bycuſtom But by certain private cuſtoms in ſome boroughs, 
— nM e they were deviſeable. 
by the Stat. 32 y the ſtatute 32 H. 8. c. 1. a than might de- 
H. 8. c. 1. viſe all his lands holden in ſocage, and two parts 
of his lands holden by knights ſervice. 
Stat. x2 Car. 2. And by the Stat. 12 Car. 2. c. 25. ſect. 1. all 
c. 25. ſet. 2. tenures are turned into free and common ſocage. 
Whether, when As to what eſtate the deviſor muſt have in the 
the teftator is lands deviſed, if a ſtranger diſſeiſes the deviſor, 
Jand, the deviſe and the deviſor dies before re-entry, the deviſe is 
hall be void. void. 39 H. 6. 18. 5. But if he re-enters, 
the deviſe ſhall be good. 1 Salt. 238, If the 
teſtator deviſes land to his youngeſt ſon, and the 
eldeſt ſon knowing of the deviſe, diſſeiſes his 
father, and the father dies before he re-enters, 


whereby 
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whereby the deviſe is void; yet as it was made 
yoid by deceit and covin, it ſhall be made good in 
Chancery, Roſwell and Emery, Roll, Ab. 378. 

If a man deviſes lands in which he hath nothing, Deviſe of land: 
and afterwards purchaſes theſe lands, the deviſe is 8 
void, not being within the ſtatute of wills, for afterwards pur- 
he was not a perſon having lands, Cc. Pluud. chaſes, void. 

8. | 
* man deyiſed to his wife all ſuch ſums of Deriſeefall lands 
money, lands, tenements and eſtates whatſoever, — vemer- 
whereof, at the time of his death he ſhould be lands purchaſed 
poſſeſſed; after the making the will he purchaſed after the will paſs 
jands of the cuſtom of gavel-kind, and died with- P75. 128 
out making any new publication of his will. It 
was held, that theſe lands did not paſs, for they 
were not his lands at the time of making the will ; 
and the conſtant form of pleading is, that the 
teſtator was ſeiſed, and being ſo ſeiſed, did, c. 
which at leaſt is an evidence of the law; and there 
is no difference as to lands deviſable by cuſtom or 
by ſtatute: But ſuch a deviſe of chattels perſonal is Aliter as tochat- 
good, tho the teſtatot had them not at the time of e Per. 
making his will, becauſe they go to the executor, 
and paſs not by the will, but by the aſſent of the 
executor to whom the will is only directory. 

Bunter and Coke, Salk. 237, 238. * 

If a man deviſeth @ term for years, which he 

hath aot at the time of the deviſe, but purchaſeth 
ſome time before his death, Holt chief juſtice 
doubted, whether this would be good. But Mr. 
Peere Williams ſays, that notwithſtanding the doubt 
which the court of X:ng's Bench ſeems to have 
been in that caſe, it has been clearly held to paſs 
by ſuch will. 3 Vill. Rep. 169. 

Amery articled with Pollard for the purchaſe of pic oflands for 
lands, and before any conveyance executed, he payment ef debtu, 
deviſed all his lands to be ſold for the payment of — 
his debts and legacies; theſe lands will pals, 
although he was not ſeiſed at the time of the will, 
and though there was no new publication of 2 

Will. 


38 Teſtaments, Laſt Wills, and Executors.' 
will. Alfoif a man deviſes all his lands for pay- 
ment of his debts, and afterwards purchaſes land 
and dies, equity will decree a ſale of the purchaſed 
lands, although there were no precedent articles, 
Prideaux and Gibben, 2 Chan Ca. 144. 

A deviſe of copy- If a man purchaſes copyhold lands, and dies 
hold lands after before admittance, having deviſed all his copyhold 
3 lands to J. S. the copyhold land contracted for, 
tance, good, will paſs by the will; for the teſtator had an equity 
to recover the land, and the vendor ſtood truſtee 
for the teſtator, and as he ſhould appoint, till a 
conveyance executed. If upon articles for a pur- 
chaſe, the purchaſer die, having deviſed the land 
before a conveyance executed, the land will 


paſs in equity. Davie v. Beardfham, Chan. Caf. 
39. 
Adeviſe of lands H. employed B. to article for the purchaſe of 


— lands, which B. did, and the purchaſe- money 
ance, good, was paid. A. afterwards, but before any convey- 
ance, deviſed the lands to 7. S. A. after that 
took a conveyance of the lands to himſelf and his 
heirs, and died. It was held, that the lands 
paſſed by the will, and that a man might deviſe an 
equitabſe intereſt as well as a legal intereſt. 
| Greenhill and Greenhil, 2 Vern. 679. 
A merepoſſibility A meer poſlibility is not deviſable. A man devi- 
not deyiſcable. ſed lands to truſtees, in truſt to pay his debts 
and till his debts paid to pay M. 100 l. per annum; 
and after his debts paid, 300 J. for life; and if ſhe 
ſhould have any children, to convey to thoſe chil- 
dren; but if ſhe died without iſſue, then to convey to 
the eldeſt ſon and heir of J. C. and the heirs of fuch 
eldeſt ſon ; but if he claim any thing during the life 
of M. then both father and ſon to be excluded from 
having any thing in the eſtate. The eldeſt ſon 
of J. C. was A, who had two ſiſters B. and 7. 
A died leaving iſſue F. who in the life-time of 
M. deviſed the lands in queſtion to J. S. and 
died without iſſue; after the death of M. without 
iſſue, the truſtees conveyed to B. and T. And it 


Was 


17. wa” MY * 


Teſtamenis, Laſt Wills, and Executors: 59 
was held, that they were well intitled to the lands, 
and that the deviſe to J. S. being a mere poſlibility 
during the life of M. was void. Biſbep and Foun- 
tain, 3 Lev. 427, 428. 1s 1. | 

As to what' ds will. paſs a fee-ſumple in a What words ſhall 
will. If a man deviſe 20 acres of land to another, paſs a fee-fimple 
and that he ſhall pay to his executors 10 J. for in wil. 
the ſame, the deviſee hath a fee-ſimple by the 
intent of the deviſor, although it be not to the 
full value of the land. So it is, if a man deviſe 
land to another in perpetuum, or to give and to ſell, 
or in feodo fimplici, or to him and his aſſigns for 
ever. But if a deviſe be to a man and his aſſigns, 
without ſaying for ever, he hath but an eſtate for 
life. If a man deviſe land to one & Sanguint ſus, 
that is a fee-ſimple ;- but if it be Semin ſus, it is a 
fee - tail. Inſt. 9. b. Benl, 11. Rol. Ab. 834. 

A deviſe to a man and his ſucceſſors carries a 70 , man and his 
fee; for by the word ſucceſſors is intended heirs, ſucceſſors, 
= _—_ ſuccedit patri. Cro. Fac. 416. 1 Rol. 

Ab. . | 

If — deviſe by theſe words: I releaſe all my A deviſe by the 
lands to A. and his heirs ; A. has a fee-ſimple : The Word releaſe, 
law diſpenſes with the form in a will where the 
intention of conveying appears. Bendl. 30. 

I appoint that J. S. ſhall have my inheritance, -,, Is Sal 
if the law allows it, or that F. S. ſhall be heir of have my inherit- 
my lands; theſe words are ſufficient to create a tune. 

fee. Hob. 2. Moor 873. Godb. 207. 3 D. A. 

196. p. 17. : 

4 * e of lands to A. for life, and after his The whole re- 
deceaſe, the whole remainder of thoſe lands to B. _—_— after an 
B. has a fee in the remainder. Norton and Ladd. lie. 
Lut. 762. £9 | —- 

A deviſe of lands to truſtees, without any words To truſtees to 
of limitation, to ſupport the truſt of an eſtate of ſupport an eſtite 
inheritance ; the truſtees by implication haye an etage 
eſtate of inheritance ſufficient to ſupport the truſt ; 
for there is no difference between a deviſe to a man 
for ever and a deviſe ta a man upon a truſt that 

may 


1 


— — for ever. Paſ. 1 Geo. 2. Shaw and 

right. 12 | 

The word paying If A. deviſes land to B. for life, remainder to 

creates a fee, C. paying ſeveral ſums in groſs,” C. hath a fee, 
though all the ſums together do not amount to 
the annual rent of the land; for the deviſe ſhall 
be intended for his benefit z for if he had only an 
eſtate for life, he might die before he could receive 
the legacies out of the land, and conſequently be 
a loſer; for where there is a ſum in groſs to be 
paid, then the deviſee hath a fee, though the ſum 


be not to the value of the land. Colliers caſe, 


. 6 Co; 16, Cre. Elia. 358. Cro. Fac. 527. Cre, 
Car. 158. Infl. 9. ö. 5 Ca. 21. Bendl. 15. 2 Lev. 
249. 2 Salk. 685. 
Paying ſo moch But if A. deviſes lands to B. paying ſo much, 
9 or ſuch ſums out of the profits of the lands, the 
can be no loſer, deviſee takes but an eſtate for life; for although 
only an eſtate far he takes the land charged, yet he is to pay no 
further than he receives, and ſo can be no loſer, 
6 Co. 16. 2 Med. 25. Vide 2 Vern. 106. So if 
the deviſe had been to B. paying an annual ſum to 
another, this had been an eſtate for life; for he 
may pay this out of the yearly profits without any 
loſs to himſelf. Video Cro. Car. 158. Jenes 211, 
Bulft. 194. Cro. Car. 416. Cre. Fac. 527. 
2 Vern. 687, 564. 
All my eftate, The teſtator being ſeiſed of freehold and copy- 
\ hold lands, deviſed all the reſt of his eſtate, 
whether freehold or copyhold to his wife and 
children, equally to be devided amongſt them; it 
was held, that the word e/tate muſt ſignify the 
intereſt he in the land, and fo paſs a fee. 
Carter and Horner, 4 Med. 89. Vide Stile 281. 
2 Lev. 01. Mod 100. 2 Cha. Ca. 262. The teſ- 
tator deviſed all his eflate real and perſonal : It was 
held, that fee-farm rents paſſed by theſe words ; 
for the word eftate is genus generaliſſumum, and in- 
cludes all things real and perſonal. Counteſs of 
— Bridgewater, and duke of Bolton, 1 Salk. 236. I give 
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ull ay lands and gate in U. in Northampton ſture 10 
. J. the deviſee has an eſtate in fee; but held 
clearly, that a deviſe 9 » all my lands would only Al my land, 
give an eſtate eſtate for life. 7. 1729. Barry and . 


worth; 
| The-ecfiaidy wad: foined: af M nee in-fie by How if the work 


mortgage, which was forfeited, and of V. acre as Zich ah. 
of his on inheritance, and deviſed acre Wo ga 
his brother, and all the reſidue of his goods, leaſes, 
mortgages, etre, debts, | and other 
goods, whereof he unt foſſa — debts and 
legacies paid, to his wife: was held, that this 
was no deviſe in fee to his wife of the mo 
land, the word &/ate is coupled here with dbatteds, 
and the words, whereof he wos poſſeſſed, few tha 
de intended -anly ceo give her chattels and the 


mortgage and not the-inberitance of te 
land. Main nd pry, f we ee 4. 
Nal. Ar. 894. | | 


Asto what words will paſs an eſtte-all in « — 
The intent of *the dorifar, will — wat fr man an 
words thae- cod mvdullzry dev ade aces at the W 
common law; 2 if lands are devited to 2 men his hoy. Of 
and his heirs male, the law will give him an 
eftate-tail, and -fupply the words of bis body. A 
devife to one et Serhine ſus creates an eſtate tail; 1 nn 
but a deviſe cannot an inheritance to deſcend Si * 
contrary to the rules of law; and therefore if J. 
deviſes to B. and his heirs male, though this is 
aneſtate-tail, yet if B. hath iflue a daughter, who 
hath ifſue a fon, he ſhall not inherit; for the rule 


- B, ' whoever claims as heir in tail male, muſt 


convey his difcent wholly by heirs male. ft. 


9. b. 25, 271. Hob. 33. Vent. 288. 


If lands are deviſed to one, and if he die before To a man, and 
iNue, or if he depart, not leaving iſſue, or — hav- 
die, not having a ſon, all theſe limitations create - 
an eſtate-tail. 2 Vent. 766. So if lands are deviſed 
— words; And if it plaſe Gad to take my 

4 


fon 
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R. before he ſhall have iffus' of his body, fo that the 
land, deſcend fo 1 this is an ee in 
+ Ro Otoen 29. N 4 10 
ane A man deviſed" to his eldeſt fong and the hein 
_-_ — == male of his body for the term of 500 years; 
wah with pro provided, that if hs, or any of his iſſue male alien 
viſo not te alien. the premiſſes, then to remain over; this is an 
eſtate- tail, and the limitations for 500 years void: 
The teſtator's intent was, that it ſhould be an 
inherĩtance, becauſe by the proviſo he took care 
to advance the: iſſue of the deviſee; if it ſnould be 
a term, by the diſcent of the inheritance on the 
deviſee, os term would be merged; and the iſſue 
would be unprovided for, for the deviſee might 
alien the eſtate. 10 Co. 88. Moor 772. | 
To two, and that” The teſtator having two ſons B. and C. deviſed 
one ſhall be heir Black acre to B. and his heirs,:and:H#hite-acre to C. 
22 Geiou and his heirs; and further willed, that the ſur- 
de wn vivor of them ſhould be heir to the other if either 
of them died without iſſue. Though the” firſt 
Rags Lo words were ſufficient to paſs an eſtate in fee, yet the 
ſſubſequent words corrected them, and paſs only an 
am eſtate- tail, and the remainder in fee: was not con- 
tingent, but executed, each ſon being tenant in 
tail of the part to bim deviſed with the remainder 
'over to the other. Cro. Fac. 695. 
Te one, and if A man deviſed lands to his wiſe for life, and 
he OR after to her ſon J. S. and if he died without iſſue 
| nay Fang ren >. having no ſon, then the remainder over. This is 
der over. an eſtate in tail male; for though the deviſe to the 
ſon, and if he die without iſſue, had been a tail 
| general, yet when the deviſor went further and 
: ſaid, having no ſon, he thereby explained what 
iſſue he intended ſhould inherit the land. 8 Ab. 


83 
When heirs muſt "he teſtator deviſed lands: to his: wife, if ſhe 
| - — did not marry; and if ſhe did, then his eldeſt ſon 


preſently after her deceaſe, to enter and hold the 
lands to him and the heirs male of his body; the 
remainder to his other ſons in tail: * wife did 
ü N not 
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not marry, yet the court reſolved, that the lands 
were intailed by the will, tak ing the intent of the 
deviſor to be, that the intail ſhould: be created at 
all events, but that the eldeſt ſon ſhould not 
enter till after the death of the wife; unleſs ſhe 
married, and then to enter preſently. Lund 
and Cheek, 3 Bh 1258. 

The teſtabos deviſcc to =: mam and his heirs, rene 
and if he died without iſſue, that then the land — — 2 
ſhould go to A. and B. or the ſurvivor of them: 

The firſt deviſes had an eſtate-tail, for in theſe 
caſes the extent of the word heir is confined to the 
deſcendants or iſſue of the deviſee, ſince otherwiſe 
the limitation over cannot veſt according ta the 
intent of the deviſor; for they will not allow a 
ere a fen. 1 Rol. Ab. 836. 

4 Hab. 15 "Pall. 487. Cre. Tac. 448. 

e man Adeviſed nds to his ſon, and if the teſ- when heirs 
tator's daughter, ſurvived the ſon and his heirs, maſt be intended 
then ſhe ſhould have his lands: The ſon had but of the body. 
an eſtate⸗ tail, for the word heirt muſt be intended 
heirs of his dody, for he would not die without a 
collateral heit whileſt his ſiſter was alive: But if 
the deviſe over had been to a ſtranger, then the 
ſon would have had a fee- ſimple, and the remain- 
der would have been void; for it was to veſt on 
2 contingency of the ſon's dying without heirs, 
which is too diſtant to expect, and the whole 
fee · ſimple being in the ſon, there was no preſent ? 
intereſt to veſt in a ſtranger. Cro, Fac. 415, 416. 


' Cath. 233. Parker and Thacker, 3 Lev. 70.7 Co. 4. 
PForefler's Rep. 1. 


A deviſe to a man in perpetuum, and after his T, , man and hig 
deceaſe, remainder to his heir male in the ſingular heir male. 
number, is an eſtate-tail; for heir % nomen collec- 
tiuum. Bulſt. 219. 

A man. deviſed land to B. for his natural life, a dene to a. 
and after his deceaſe he gives the ſame to the iſſue for life, and after 
of his body lawfully begotten on a ſecond wife, u. gg. . 19 
and for want of ſuch iſſue, to J. S. and his heirs ef. te. tail, 

f tor 
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for ever: Provided, that F. may make a jointure 
of all the premiſſes to ſuch ſecond wife, which 
the may enjoy during life. This is an eſtate- tail 


in B. for the word iſſue 5% nomen cullectiuum, and 


takes in the whole — in ale. 
Vert. a25. 2 Lev. 58. 
If lands are deviſed to a man; — Aſter his 
"When nderiſe to deceaſe to his children, he then having children, 
penn an b. der he has but an eftate for life. If — are deviſed 
life or in tail, to à man and his children or iſſue, he having iſſue 
at the time of the deviſe, he has but an eſtate for 
life jointly with his children; but if he bad no 
iſſue at the time of the deviſe, he takes an eſtate- 
tail; for it was the intent of the deviſor; that the 
'chitdren ſhould have the land, and they cannot 
take as deviſees, becauſe they were not an gſe, nor 
by way of. remainder, for the deviſe was im- 
mediately to him and his children, and they hall 
de taken as words of limitation, u. as children 
nt Tr NY Will's caſe, 6 Co: 19.6. _ 4 
h an expreſs eſtate for life.is given to 
— 25 for e with 2 limitation, to the heir or heirs of 
8 his body, or his iſſue, yet regularly the anctfior 
Ain des, heirs. takes an eſtate- tail — to the rule laid 
mall take an ef- down in Shelley's caſe, Co. 99. viz. That where 
tate-tail, the anceſtor takes an eſtate of freehold, a limita- 
tion to his right heir or heirs of the body, are 
words of limitation and not of purcbaſe. ' 
Exception and - A deviſe to A. for life, and afterwards to the 
Pall ub: by next Heir male, and the heirs of the body of fuch 
purchaſe, heir male; A. has but an eſtate for life, for che 
inheritance is limited on the eſtate of the heir in 
the ſingular number, and therefore be ſhall take 
by purchaſe. Archer's caſe, Co. 66. 
Deviſe to A for The deviſor deviſed to A. his ſon — and 
ever, and after after his deceaſe, the remainder to his heir male 
1 to his for ever, with other remainders over, A. has an 
cel. eſtate- tail; for though the firſt deviſe, which was 
| for ever, would give a fee-ſimple, yet the ſubſequent 
words, to his heir male, ſhew what ſort of inheri- 
tance 
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tance the deviſor intended him; and the word 
heir, being nomen collectiuum, is ſufficient in a will 
to create an inheritance, Bulft, 219. Rol. $36. 

A deviſe of lands to A. for life, without im- Deviſe to A. for 
peachment of Waſte, and incaſe he ſhould have iſſue 22 — 
male, to ſuch iſſue male and his heirs for ever; and ſhal pag 
after the death of A. in caſe he leaves no ifſue male, male, to ſuch 
the remainder over, J. had but an eſtate for life, ee 
1. Becauſe it was deviſed to him expreſsly for life, idue, remainder 
and that without impeachment of waſte, which over, is an eſtate 
would have been needleſs if it had been an eſtate- 
tail, 2dly, The words and in caſe A. die without 
iſſue male, or leave no iſſue, are not to be. taken 
ſubſtantially and abſolutely, but relative to what 


was ſaid before, -viz, if A. ſhall die without iſſue, 


'. who ſhall take the fee as before is appointed, 


Loddington and Lime, 3 Lev. 431. Salk. 224. 
The teſtator deviſed his lands to truſtees and Deviſe to A. for 


their heirs, in truſt for A. for life, and to his firſt — 


and other ſons in tail; but in cafe A. died with- ons in tail ; and 
out an heir male of his body begotten, the truſt if A. die without 


to be void, and in ſuch caſe he gave the eſtate to . o 


another; it was held, that theſe words, if he die mainder over. A: 
without heir male of his body begotten, did not give las but an eſtate 
an eſtate- tail by implication, nor enlarge an ex- © 

preſs eſtate deviſed to him for life. Bamfield and 

Popham, 2 Vern. 427, 449. Salk. 236. 2 Eg. 

Abr. 308. pl. 12. Wil. Rep. 54. pl. 10. 

A man by will deviſed lands to his ſon for life, Deviſe to the ſon 
without impeachment of waſte, remainder to {971i fnowatte, 
truſtees during life, to ſupport contingent remain- trufiees to pre- 
ders, with remainder to the heirs of the body of ferve- contingent 
the ſaid ſon, reverſion to himſelf in fee, with a nierte 7 
power to his ſon to make a jointure : It was held, heirs of his body, 
that the ſon took only an eſtate for life, as the Is Fog _ 
words were expreſs, and had all the other marks che cn eh +. 
attendant on an eſtate for life, and conſequently, an eſtate tor life, 
that the heirs of his body thould take by purchaſe ; 
and though the eftate would veſt in the firſt fon 
as tenant in tail by way - purchaſe, yet not ſo as 
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to exclude the other ſons or their iſſue from taking 
the like eſtate whenever his eſtate determined for 
want of iſſue. Mich. 1728. Papillon and Voice, 
vide Fitzgibbon 5. 2 Mil. Rep. 471. Eq. Caſ. 
Dr. 185. 2 Kel. 27. See Gel. Caſ. in Chanc. 
27» 34. 


Of Executory Deviſes, Contingent Remainder, 


_ Of executory 
deviſes, contin - 
gent and croſs 
remainders 


deviſe, 


Croſs Remainder, &c. 


AN Fee cannot be limited on a fee; as if lands 
| are limited to one and his heirs, and if he 
dies without heirs, that it ſhall remaĩt over to 
another; the laſt limitation is void. If lands be 
given by deed to one and his heirs ſo long as J. S. 
hath iſſue, and after the death of J. S. without 
iſſue, remainder over to another, this remainder is 
likewiſe void, becauſe the firſt deviſee had a fee, 
though a baſe and determinable fee, Dier 41. a. 
Brook 234. Co. 83. b. Bulft. 195: Plwd. 29. 
2 Leon. 69. Inf. 18. a. Poph. 34. 2 Rol. Rep. 
220. Godelph. 355: But in a will ſuch a limi- 
tation may be good, upon a contingency * 

7 


bappen within the compaſs of a life or lives in eſſe, 


or a reaſonable number of years, and this not by 
way of direct remainder, but by way of executory 
deviſe. Cro. Eliz. 205. Rol. Ab. 626. Dier 124. 
An executory deviſe is a future intereſt, which 
cannot veſt at the death of the teſtator, but de- 
pends upon ſome contingency which muſt happen 
before it can veſt, of which there are three kinds, 
viz. I. Where the deviſor parts with his whole 
fee-fimple, but upon ſome contingency qualifies 
that diſpoſition, and limits a fee upon that con- 
tingency, and this is new in law, 2. Where the 
deviſor gives a future intereſt to ariſe upon a con- 
tingency, but does not part with the fee at preſent, 
but ſuffers it to deſcend to his heir as a deviſe, till 
his debts be paid, &c, to the heir of F. S. wo 

| e 
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he ſhall have one, and theſe have been frequent; 
but if an eſtate be limited upon a contingeney 
after a particular eſtate capable of ſuppotting a 
remainder, it ſhall then be conſtrued a contingent 
remainder, and not an executory deviſe. 3. Are 
leaſehold intereſts or terms for yEars. 

If a man had deviſed to one in fee upon con- 
dition, and if he failed in performing the condition; 
his eſtate to ceaſe, and to remain to another; this 
eſtate was formerly held to be void, Dier 33. 4. 
becauſe a remainder could not be limited upon a 
fee; the firſt deviſe carrying a fee, nothing further 
temained to be diſpoſed of; and as to the condi- 
tion, the heir and not the ſecond deviſee ſhould 
take advantage of it; but the contrary of this caſe 
firſt received a ſolemn determination in the caſe of 
Hind and Lyon. 

Sir John Lyon deviſed the matior-of D. to his Deviſs tothe wifs 
=y 8. Eis — and heir Frag come to the till the fo attain 
age of twenty-four years, and that at the of twenty-four, an 
his ſon of — 5 years, his wife ſhould have de thin to 
the third part of the ſaid manor for her life, and reſidue to the 
his ſon ſhould have the reſidue ; and that if the {923 and it the 
ſon die before he come to the ſaid age of twenty- — many 
four years without heir of his body, the land ſhould without heir of 
temain over to J. S. the remainder oyer to ano- — body, * 
ther; the deviſor died, the ſon came to the age of — 
twehty-four years; the queſtion was, if the ſon twenty: four bas 
bad an eſtate in tail; and it ſeerngd to Dyer and aber 
Mantbood that here was not any eſtate in tail; for twenty-four 
no tail was to riſe, unleſs the ſon died before, his without heir of 
ſaid age; and therefore the tail neuer took effect, — 
amd the fee - ſimple doth deſcend and remain in the been good. 
ſon unleſs he dieth before the age of twenty-four 
years, and then the eſtate- tail veſts with the re- 
mainder over: And now having attained the ſaid 
age, he hath the fee-ſimple. Miab. 19 Eliz. Hind 
and Lyon, 2 Leon 11. 3 Leon. 64, 70. 

William Brown having 3 ſons, William, Thomas, Desite to T. and 
and Richard, devifed land to Thomas his ſecond his heirs for ever, 


and if he die 
F 2 ſon without fue 
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living W. then ſon and his heirs forever, paying to his brother Rich- 


— 2 ard 201. at his age of 21. And if Thomas died with- 


and W. takes Out iſſue, living William, then William to have the 
y way of execu- land to him and his heirs for ever, paying the 20/. as 
i Per — % Thomas ſhould have done; Thomas ſuffers a common 
be barred by a recovery with ſingle voucher to the uſe of himſelf 
recovery. and his heirs. Reſolved, 1. This is not an eſtate- 
| tail but a fee in Thomas, for it is to him, and his 
heirs for ever, and paying, &c. and the words, if 
he die without iſſue, are not abſolute and indefinite, 
but if he dies without iſſue, leaving William. 
2. This is a good limitation by way of contin- 
gency, but could not be by way of remainder, be- 
cauſe one fee cannot be in remainder after another; 
for the law does not expect the determination of 
a fee by dying without heirs, but by way of con- 
tingency and executory deviſe to determine one 
eſtate and limit another. 3. William is not barred 
by the recovery, for Thomas had a fee, and William 
only a contingency, which the recompence goes 
not to, except he had been vouched; for then by 
entering into the warranty, he gives all his poſſi- 
bility. Pell and Brown, Cro. Fac. 590. Bridgm. 
1, 3 Palm. 131. 2 Kol. Rep. 196, 216. Godb. 
282. 2 Leon. 111. Vaugh. 272. 2 D. A. 518. p. 
; 3 D. A. 179. p. 2. 2 Rol. Ab. 394. p. 5. 
Deviſe if my ſen My will and meaning is, that if my ſon George, 
NN and Catherine and Mary my daughters happen to 

— iue, die without iſſue of their bodies lawfully begotten, 

then to W. R. all my freehold lands whereof I am now ſeiſed 

W. R. takes by fhrall come, remain, and be to my nephew William 

way of executory - , 

Mes Roſe and his heirs for ever. Reſolved firſt, that 
George and the daughters took no eſtate, for there 
is no implicit deviſe to them: But William took 
by way of executory deviſe after the deaths of the 
ſon and the daughters without iſſue; and in the 
interim the eſtate deſcends upon the heir, and it is 
no remainder, becauſe no particular eſtate created. 


Gardiner and Sheldon, Vaughan 259. 2 Keb. 781. 
3 A 
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void, being no more than what the law gave him. 
. Hainſworth v. Pretty, Cro. Elix. 919. Moor 644. 
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A man, having two ſons and a daughter, deviſed Deviſe of land to 
to his youngeſt ſon and his daughter 20 /. a-piece, the eldeſt ſon 
and deviſed his lands to A. his eldeſt ſon in fee, — 
upon condition, that if he paid not the legacies, to the youngeſt 
then the youngeſt ſon and daughter to have the ſen 3nd in de- 

I . ault, the land to 
land. This is an executory deviſe to them upon che youngett fon : 


failure of payment by A. and the deviſe to A. is Thisanexecutory 
deviſe to the 


youngeſt ſon. 


Ney 7, 51. 2 D. A. 9. p. 3. 558. p. 13. = 

One by will deviſes lands to his mother for life, Deviſe to the 
and after her death, to his brother in fee ; pro- 2 _ 
vided, that if his wife (being then en/ient) ſhould precher in fee, 
be delivered of a ſon, then the land ſhould remain provided if a ſon 
to him in fee; he dies, and the ſon is born; it —— * 
was held that the fee of the brother ſhould ceaſe, an executor de- 
and veſt in the ſon by way af executory deviſe viſe to the ſon, 
upon the happening of the contingency. Dier 


127. in Margine. f 


One deviſed lands in D. to A. his daughter and pe,iſe to the heir 


heir, and her huſband and her heirs, upon con- in fee upon con- 
dition, that they ſhould aſſure lands in F. to his cen Mong 
executors and their heirs, to perform his will, and theexecutors, and 
if they failed, then he deviſed the ſaid lands in D. on failure deviſe 
to his executors and their heirs, and died. This wy 3 
was adjudged to be no condition; for then by executory deviſe 
the diſcent to the daughter being heir, it would do the executors, 
be deſtroyed ; but it was held a limitation or exe- 

cutory deviſe to the executors, in caſe the aſſu- 

rance was not made, and that they might for breach 

thereof enter and fell ; for though a fee cannot be 

limited upon a fee abſolute, yet upon a fee de- 

terminable it may, and enures gs a new original 

deviſe, to take effect when the firſt deviſee failed 

to make the aſſurance. Dier 33. a. in margine, 

Palm. 135. Cro. Fac. 592. Cro. Eliz. 359. 


A man deviſes lands to his wife till his ſon Deviſe to the wife 
till the ſon attain 


came to the age of twenty- one years, and then —— 
that his ſon ſhould have the lands to him and his tothe ton in fee; 


W x 5 5 . i - d if he die 
heirs; and if he dies n iſſue before 9 without illus do= 
3 


* 
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fore twenty-one, age, then to his daughter and her heirs : This is 


as 8 OO. a good contingent or executory deviſe to the 


| executory devife daughter if the contingency happens, and in the 
to the davghter. mean time the fee deſcends to the ſon as heir; 
and if he lives to twenty-one, and dies without 
iſſue, or dies before twenty-one and leaves iſſue, 
et the daughter is not to take the lands, becauſe 
oy is to die without iſſue, and before twenty-one, 
or elſe the daughter takes nothing. 2 Rol. Rep. 
195 „ 217. Palm. 132. 
But where a man deviſed to A. his ſon, and the 
heirs of his body after the death of B. his wife; 
and if A. die in the life-time of B. then William 
his brother to be his heir, and A.'dies in the life- 
time of B. leaving iſſue C. It was reſolved, that 
the words of the will ſhould be expounded thus ; ; 
And if A. dies without iſſue in the life-time of B. 
then, Cc. and the rather, for that in caſe all his 
ſons had died without iſſue, he had limited his 
lands over; fo as this ſhall not be taken as a con- 
tingent limitation to controul or abridge the ex- 
preſs limitation before. m—_ and Spalding, Cro. 
F Car. 184. 3 D. A. 182. p. 2 
Price to . A man having a ſiſter was his heir, and 
rn had iſſue A. and afterwards married B. and by 
die before 21, to him had iſſue C. and D. deviſed lands to his ſiſter 
gs ag — until C. ſhould attain twenty-one, and after C. 
under 21 chen B. attained twenty-one, to C. and his heirs; and if 
dies, D. the next C. died before twenty-one, then to the heirs of 
— . a che body of B. and their heirs, as they ſhould 
y way of 
exccutory deviſe. attain their reſpective ages of twenty-one, and 
dies. C. dies before twenty-one, living B. and 
after B. dies: D. either as heir of C. in whom 
the fee was veſted, or as heir of the hody of B. 
(though he could not be ſo during the life of B.) 
being of age at the death of B. ſhall have the 
eſtate by way of executory deviſe, and not the 
right heir of the deviſor. Tayhr and Biddulph, 2 
Mod. 289. 2D. A. 520. 5. oat 


If 
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If A. has iſſue two ſans B. and C. and deviſes 
lands to B. for life, and if he dies without iſſue 
living at his. death, that then the fee ſhall remain 
to the heirs of B. for ever, by which deviſe B. 
has only an eſtate for life, the remainder te his 
heirs not executed; and though the reverſion 
deſcended on B. as heir of A. yet it drowned not 
the eftate for life againſt the expreſs deviſe and in- 
tention of the will, but left an opening, as it was | 
termed, for the interpoſition of the remainder | 
when it ſhould happen to interpoſe between the 
eſtate for life and the fee; and that this bei 
contingent remainder, and nat an executory 
viſe, was barred by a recovery ſuffered by B. 
Holmes and Planter, Leu. II. Raym. 28. Sid. 
47. 1 Keb. 29, 119. | 

The teſtator deviſed lands to his wiſe for life, 22 
remainder to his ſecond ſon Daniil in fee; provided, for = 8 
that if his third ſan Nathazidl ſhould within three jcoviged if N. 
months after the death of the wife pay 500 l. towithin three 
Daniel, his exceutars, fc. then he deviſed to gend a er the 
Nathaniel i in fee z-Nathantel died in the life-time of the wite pay 
the wife, and afterwards the wife died. It was 5051. toD, then 
held, that the. heir of Nathaniel ſhould be allowed d. — 
to perform the condition by paying the money; 
and thaugh, before the caſe of Zoyd and Carrew, 
it ſeems to have obtained for law, that no execu- 
tory deviſe of 2 fee upon a fee ſhould be allowed 
of, unleſs upon a contingency to happen during 
the life of one or more perſons in being at the 
time of the deviſe, and conſequently the limitation 
to Nathaniel would have been void, becauſe de- 
pendant upon a contingency to happen within 
three months after the death of the wife; yet 
ſince that caſe, which went through the houſe: of 
lords, and is reported Shower's Caſes in Parliament 
137. and Pracedents Ghancery 106. the law is now 
ſettled, that in caſe of a contingency that capnat 
in the nature of it precede the death of a perſon, 

F 4 a rea- 
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a reaſonahle time may be allowed ſubſequent to 

the deceaſe of that perſon for performance of the 

condition, and a fee limited thereupon is good. 

In that caſe a year was held no unreaſonable time ; 

a fortiori not three months, which is the preſent 

caſe. Mich. 5 Geo. 1. Marks and Marks, Lucas's 

| Reports 419 Prec. Ch. 486. 

Deviſe to the *© — * Skelton deviſed to Iſabel his wife for life, 

wife for life, and and if the ſhould have a ſon, and cauſe him to be 
3 5 called by his name and ſurname, namely, Sampſon 
called by the teſ- Shelton, then to ſuch ſon after his mother's life; 
. n * and if he died before twenty-one, then he gave the 
as, land after his wife's death to his own heirs for 
to the teſtaror's ever. The deviſor died, and T/abel his ' widow 

heirs. This is married Richard Broughton ; mo Skelton the 
mainder, and brother, and heir of the deviſor, y deed of bargain 
deſtroyed by the and ſail intolled bargains, ſells, releaſes, and con- 
— firms the premiſſes to Richard and Iſabel and their 
teftator to the heirs; Jſabel hath a ſon by Richard, whom ſhe 
oy — cauſed to be baptized Sampſon Skelton, and after 
den born, this Richard and Jabel, by bargain and ſale and 
fine, convey to Heſton: It was held, that was 
a good deviſe by way of 'contingent remainder, 
and not by way of executory deviſe; for when a 
- contingent eſtate is limited, and depends upon a 
freehold which is capable of ſupporting a remain- 
der, it ſhall never be conſtrued an executory deviſe, 
but a contingent remainder : And it was adjudged, 
that by the bargain and ſale of the heir of the de- 
viſor before the birth of the ſon the contingent 
remainder was deſtroyed. Purefoy and Rogers, 
2 Saunders 380. 2 Lev. 39. 3 Keb. 11. 2 D. 

A. 520. p. 17. 

| Deviſe to B. the The teſtator being ſeiſed in fee, and having two 
elceſt 7 — 5? ſons B. and C. deviſed to B. for fifty years, if he 
_ After the ſhould ſo long live, and the inheritance after the 
term, remaind-r ſaid term, to the heirs male of the body of B. and 
eee _ for default of ſuch iſſue, then to C. Reſolved, 
— fon; the 1. That B. had not an eſtate- tail by * 
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upon the words without iſſue; becauſe the deviſor remainder to the 
had by expreſs words given him an eſtate for years, bens male of B. 
and the court cannot make a conſtruction againſt — — 

expreſs words fo drown the eſtate: for-years, and tory deviſe, 
make an eſtate of inheritance. 2. That the deviſe 
to the heirs male of the body of B. was void in its 
creation, for want of an eftate of freehold to ſup- 
port it, and the court ſeemed not to think it an 
executory deviſe, becauſe it was limited as a re- 
mainder, and becauſe it is limited per uerba in pre- 
ſenti ; for a deviſe to the heir of J. S. and. J. S. 
is living, ſhall not be conſtrued | an executory 
.deviſe, and is therefore. void; but if it was to the 
heir of J. S. after the death of J. S. it. is good as 
an executory deviſe. 3. The limitation to the 
heirs of B. was become void by the event, what- 
ever it was in its creation, becauſe: he is now dead 
without iſſue, 4. That if the limitation to the 
heirs male of B. was void in point of limitation, 
the next remainder limited to C. took effect pre- 
ſently. Goodright and Corniſh, Salk. 226. 4 Mad. 
255. 3 D. A. 337. P. 4. n 
A deviſe of lands to the executors till the ſon peviſe te exe- 
ſhould come of age, and when the ſon ſhould cutorstillthe ſon 
come of age, then he ſhould enjoy it to him and C 
his heirs : This a good remainder executed in the fee, is a veſted 
ſon, and not in contingency ; for the words when and not a con- 
and then in this caſe only denote the time when s 
the remainder is to veſt, and will no more make 
the remainder contingent than in the common caſe 
when a leaſe is made for life or years, then to remain 
to another. Where words refer to what muſt 
needs happen, there ſhall be no contingency. 5 
Boraſton's Caſe, 3 Co. 19. | 
A deviſe of one houſe to the eldeſt ſon and his No crofs remain- 
heirs, of another to the ſecond ſon and his heirs, der by implica- 


and of another to the third ſon and his heirs 3 ins cs more: 


provided, that if all the ſaid ſons die without iſſue, 
then the houſes to remain to M. the wife and her 
heirs: Per Doderidge, Houghton and Chamberlain, 

the 
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the ſons: have an eſtate-tail, and the feme takes 
after their ſeveral deaths without iſſue; and here 
are no croſs-remainders, becauſe the houſes are 
deviſed to them ſeverally by expreſs limitation, 


and ſo they cannot take any larger eftate by ex- 


| preſs limitation. Doderidge ſaid, that though per- 


haps'a croſs-remainder may be where a deviſe is 
to two, yet it cannot be by implication where the 
deviſe is of three or more houſes to three or 


more ſeveral perſons, becauſe where none dies, there 
cannot be feveral eſtatesby moieties to ſeveral per- 
—_— after when the ſecond dies, to have the re- 


again to another. Gilbert and Witty Cre, 


Jr bog. '=- 2 Roll. Rep. 281. 3 D. 4.238. p. 2. 


ent. 224. where per Hale chief juftice no craſs 
remainders can be created by implication in a deed, 
nor any in a will between three or more, unleſs 


the words in a will do plainly expreſs the intent 


of the deviſor to be ſo; as where Black acre is 
deviſed to A. White acre to B. and Green acre to C. 


and if they die without iſſues of their bodies vel 


alterius eorum, then to remain by reaſon of the 
words akterius corum, croſs remainders ſhall be, 
Sed wide Dier 303, 304. Heb. 34, 75. 


Eroſo remainder The teftator deviſed his lands in D. to his 


between two. 


we of rags Til th 

for years, and the 
limitation of the 
truſt of a term, 


ſon Thomas, and his heirs; and his lands in S. to 


his fon Richard and his heirs; and if cither ot 


them died without ifſue, then the ſurvivor to be 
his heir. Reſolved this is an eſtate-tail in each, 
and not contingent deviſes over. Chaddock and 


' Cowley, Cre, Fac. 695. 


Of Exvextory Deviſes of Leaſes fo Years, and 
of the Limitation of the truſt ef a term. 


1 T has been a great queſtion, whether the diſ- 

poſition of the term to a man for his life was 

not ſuch a total diſpoſition. of it, that no R— 
Cau 
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es could be limited over, it being in the eye of the 
rc law a greater eſtate than for any number of 
re which was reſolved in the affirmative, 6 E. 6. 
n, Dier 74. by all the judges of England: But this 
x- reſolution ſeeming very ſevere, and againſt natural 
r juſtice, that a man ſhould be hindred from making 
is a proviſion for his family, a contrary reſolution 
obtained ; for the judges obſerving the good effect 


or ſuch limitations by way of truſt had, which were 
re allowed in chancery, permitted farmers to diſpoſe of 
1 their leaſes in the ſame manner by laſt will, and then 
e- the chancery, the better to fix them in it, allowed 
0, of bills by the remainder man to compel the deviſee 
2. of the particular eſtate to put in ſecurity, that he 
(s in remainder ſhould injoy it according to the 
, limitation; but when they perceived that this 
if multiplied chancery ſuits, they refolyed that there 
nt was no need of that way, 10 Ce. 47 4. 52. ö. 
is 1 Sid. 451. but that the particular deviſee ſhould 
. not have power to bar the remainder man; ſo that 
Ml the law has been long ſettled, that executory 
je deviſes are good, provided the contingency is to 
I happen within a life or lives, all in g ; for there 
is no tendency to a perpetuity, which was one 
is great miſchief apprehended from theſe kind of 
0 limitations. 
f | Leſſee for years, deviſed his intire term to A. 
e provided if he die whilſt 7. S. is living, then the 
„ reſidue ſhall remain to F. S. A. aliened and died. 
d Per Hales and Montague, J. S. is without remedy. 


6 E. 6. Dier 74. Sed vide Dier 277, 328, 358. 
Leſſee for years deviſed, that his wife ſhould haue and Neviie that wife 
occupy the term for ſo many years as fhe ſhould liue, and — — 
4 after her death he gave and bequeathed the reſidue of 
the ſaid years, then unexpired, to his ſon and his aſſigns, egy one any ＋— 
and made his wife ſole executrix and died. The —— —— 
1 wife entered agreeing to the 1 „ and after cutrix, enters, 
: aliened the —— cn . it again — 
* to the wife, and the wife died within the term; che refidue, 
d and adjudged that the fon or his 3 
| ou 
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- ſhould have the reſidue of the term. Aſſent to the 
particular eſtate ſhall reach to the remainder alſo; 
but an aſſent to a deviſe of a rent ſhall not extend 
Aﬀent to the to the deviſe of the term. The deviſe to the wife 
1 for her life, is not an abſolute deviſe of the intire 
the remainder. term, but conditionally, or upon limitation, (if 
1 ſhe lives ſo long); for if ſhe dies, her intereſt is 
ot the inne determieed by the limitation, and deviſe to him for 
term, his life by implication, (becauſe the reſidue of the 
the term is deviſed to the ſon after the death of 
the wife, in which is implied that the wife ſhall 
have it for her life), and alſo determinable by the 
limitation as aboveſaid ; and the deviſe to the ſon 
ne ſhall be expounded to precede the deviſe to the 
— — = wife, and ſo both ſhall ſtand. The deviſe to the 
ak. wife and ſon is of one ſame thing ( ſcilicet) of the 
land itſelf,” and the wife ſhall have the collateral 
occupation only of the land by the deviſe, but the 
very intereſt and term of the land ſhe ſhall have 
- conditionally, and ſo two parties of one term, the 
one to the wife, and the other to the ſon, and 
then the execution of the deviſe in the wife ſhall 
be execution of the legacy to the fon. The 
The intereſt of ' alienation of the wife hath not deveſted the intereſt 
the fon nor de- of the ſon, which. is accrued to him by the con- 
— dition or limitation, nor extinct the condition or 
limitation which fhall transfer the intereſt to him, 
Hil. 20 El. Welkden and Elkington, Plawd. 5 19. 

3 2 Kol. Ab. 300. p. 5. rl | 
3 3 A termor deviſes all his term to his ſon, and 
that the wife, beſides ſaith that his will and intent was, that his 
—_ 3 wife ſhould have the occupation and profits of the land 
profits during his during the minority of his ſon, to the intent, that 
; minority, the with the profits 'ſhe ſhould educate his children, 
f — od and ſee his will performed, and makes his wife his 
at his full age executrix and dies; the wife proves the teſtament, 
| lawful, © educates the children, and afterwards ſells the term 
_ to one to whom the teſtator was indebted, having 
then ſufficient of the goods and chattels of the tel- 
tator, to pay all his debts, beſides the ſaid bub, 

an 
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and after ſne dies; the ſon at his full age enters, 
and his entry was adjudged lawful. Hi, 21 El. 
Paramour and Yardley, Plowden 540. 

Error on a judgment in C. B. the apr I Devils of a term 
deviſe my leaſe to my wife during her life, and after 3 
her death I will it to — her C ear — 
The feme being executrix entered by virtue of the ferred, a good 
legacy, and married; the ſheriff by fieri facias ſells deviſe. 
the term for the debt of the huſband ; the judg- 
ment is reverſed; the wife dies, and a daughter 
unpreferred enters, Reſolved this executory de- 
viſe was good, and not deſtroyed by the ſale, 
although the perſon was uncertain. M. 26, 27 
Eliz. Amner and Loddington, And. 60. 2 Leon. 92. 

Godb. 26. 8 Co. 96. b. Fenk. 264. Godal. 354. 
2 D. A. 522. p. 4. 8 

Leſſee for years deviſed to M. M. after the death Deviſe of a term 
of his wife, and that in the mean time his wife ſhould death of the wife, 

ave the uſe and occupation during her life, paying to and that in the 
M. M. 7 1. per Annum during her life ; and made =; 4,4 
the wife executrix and died; the wife adminiſtered, uſe and occupa- 
entered, paid the rent, and ſaid that M. M. ſhould tion, is an exe- 
have the term after her death, and died inteſtate ; uten deviſe. 
M. M. entered, and took cut adminiſtration de 
bonis non, &c. Reſolved, that the deviſe to MH. M. 
was good, that the payment of the rent was a 
ſufficient aſſent to the legacy, that M. M. did not 
take by way of remainder, but by executory deviſe, 
and that in judgment of law the executory deviſe 
ſhould precede, and as if he had deviſed, that if 
the feme die within the term, that H. M. ſhould 
have the remainder' of the term, and over to the 
feme for life. Hil. 7 Fac. Mathew Manning's caſe, 
8 Co. 94. 1 D. A. 66. J. p. 1. 162. D. p. 1. 
Co. Ent. 149. | 

Leſſee for 400 years deviſed to his executor Deviſe of a term 
for life, the remainder to his fiſter M. and — — | 
dies; AM. marries, her huſband and ſhe re- der to M. is good 
leaſe to the executor, who demiſes and dies; ** 3 
the huſband dies. . takes a ſecond huſbandd 


4 who 


who leaſes to the plaintiff: reſolved, that the 
deviſe of a term to A. for life, the remainder to B. 
for life is good as anexecutory deviſe, and ſo it is 
of the term in the ſame manner; the firſt deviſee 
cannot bar the executory deviſe ; the executor's 
aſſent to the frſt deviſee, enures to the ſecond ; 
if ſuch a deviſe be made to the executor, and he 
enters — he takes as executor ; ſuch an 
executory deviſe cannot be granted over, but may 
be extinguiſhed by a releaſe to the firſt deviſee. 
Ab. 10 Fac. 1. Lanner Caſe, 10 Co. 46. 
2 Brownl, 172. 1 D. A. 626. G. p. 3. 2 D. 
A. 518. p. 5. 535. D. p. 1. 537. P. 1. 2 Kal. 
. 404. M. p. 2. 405. p. 6, . 40%. p. 


— 


1 
Þerile of the Leflee for 69 years deviſed, that his wite-fhould 


eccaputicn of . have the occupation, manurance and profits.of the 


remainder to R. houſe and land to him leaſed, if ſhe ſhould live 
for life, and ihe {0 long unmarried, and inhabit in the ſaid houſe 3 
iſſue during the and if ſhe married or died within the term, that 
term to J. the then Robert his eldeſt ſon ſhould have the occupa- 
l tion af the ſame for ſo long time as he ſhould live, 
4 and ſhould have iſſue of his body, and during the 
ſame time repairng the ſame; and if he died with- 

aut ĩſſue during the ſaid term, that then Japper, 

another of his ſons, to have this for ſo long time 

as he ſhall live and have iſſue of his body. The 

remainder over to Faſper was adjudged to be 

good, no interruption being made before to hin- 

der the (ſame. Hil. 9 Fac. 1. 2 Bulflrode 28. 

2 D. AH. 518. p. 7. Jide Cre. Fac. 461. Palm. 

: 35. | 

Deviſe of a term „ ** term of years deviſes it to his wife 
to the wife, for for life, and aſter to hit .eldeft ſon and his. aſſigns, and 
— N if he dies without iſſue then liuing, remainder over ; 
affigns, and if he this being a perpetual limitation by intendment of 
— — is void; and if men ſhould be admitted to 
Anker over, make ſuch deviſes, there would not be any end of 
them, nor certainty. Trin. 15 Fac. 1. Child and 

Baily, Cro. Fac. 459, 460. Palm. 48, 333- 

Jones 15. 2 Rol. Rep. 129. 2 D. W 
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The authority of this caſe is ſhaken by that of 
the duke of Norfolt's, 3 Cha. Ca. and denied to 
be law, Salk. 225. See the caſe more fully 3 Ch. 
Ca. 36, 37. See Sanders and Cornifh's caſe, Mich. 
7 Car. 1. Cro. Car. 230. 2 D. A. 521. p. 2. 
Kol. 61 I, 612. | ; 

* of a term for years, deviſed A term deviſed 
it to his wie for 18 years, and after to C. his eldeſt dor years, re- 
ſon for tife, and after to the 40% . male of C. lr minder t9C. fo 

fe, C. had iſſue male at the time of his death, to theeldeft iflue 
| he had not at the time of the deviſe me, 
death of the deviſor. Reſolved by lord keeper take by way of 
Coventry, Mr. juſtice Jones, Mr. juſtice Croke and executery deviſe, 
Mr. juſtice Berkley, that ſuch iſſue male ſhould gh ur thedun f 
take by way of executory deviſe, though not in the deviſe, 
Mat the time of the deviſe, and there be a con- 
tingency upon a contingency, becauſe it would 
wear out in a ſhort time. Cotton and Heath, Rol. 
Mb. 612. 2 D. A. 525.9. 3. Pal. 26. 3 Ch. Ca. 


» $I. | | 
Ve truſt of a long leaſe was limited and de- —— — 
clared thus: To the father for 60 years, if he father for 60 
lived fo lung; then to the mother for 60 years, if fr 10 if be lived 
ſhe lived ſo long; then to Fohr their ſon, and his che mother in 
—_— %; he ne. his father and mother; — 272. 
and if he died in their life-time having iſſue, then to bis man e. e, 
ir; but tf be — i ur, — the father ary be ether nnd 
and mother, then the remainder to Edward in tail. mother; if he 
John did without iſſue in the life-time of the father dn ni 
and mother: The queſtion was, whether Edward ide, chento fuck 
ſhould take this remainder after their deaths. It ifve ; if without 
was refolved by Bridgeman lord keeper, aſſiſted by — 1 
Twiſden and Rainsford juſtices, that the remainder J. died without 
to Edward was good; for the hole term had due in tiefe. 
veſted in John if he had ſurvived, yet the contin- — — 
geney never happening, and ſo wearing out within the remainder 
the compaſs of two lives in being, the remainder — * 
ever to Edward might well be limited upon it. 

Trin. 21 Car. 2. Mod and Sanders, 1 Ch. Ca. 


131. 
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131. 2 Ch. Rep. 239. Pol. 35. 3 Ch. Ca. 37, 
Og 1. | 

mer 5 Nicholas Love being poſſeſſed of a term for 9g 
—— years, if his three ſons, Nicholas Robert and Barnaby, 
the firſt ſon for or any of them, lived ſo long, deviſes the leaſe to 
_ _—_— his wife for her life and after her deceaſe to Nicholas 
iſſue, remainder his ſon for his life, and if Nicholas die without 1ſſue 
to the ſecond ſon of his body begotten, then to Barnaby. Nicholas the 
— — Ar being teſtator died, his wife died, and the queſtion upon 
upon too remote à ſpecial verdict was, whether Barnaby had any 
a poſſibility. intereſt or poſſibility of eſtate after the deceaſe of 
Nicholas the fon and deviſee: It was held that the 
remainder to Barnaby was void; for the remainder 
of a term cannot depend upon a poſſibility ſo re- 
mote as the dying without iſſue, though it was 
objected, that the deviſe was not to the firſt ſon 
and his iſſue, (in which caſe it was agreed it 
would go to his executor;) but it was giyen to 
him for life. only, with an executory deviſe to the 
. ſecond ſon upon a contingency of the firſt not 
having iſſue at the time of his death. Paſc. 
22 Car. 2. Love and Windham, entered Trin. 21 
Car. 2. rot. 1605. Lev. 290. Vent. 79. 2 Keb. 

637. 2 Ch. Rep. 14. 2 D. A. 523. p. 6. 
Term deviſed to ſſee for years deviſed the term to his ſon, and 
the ſon ; if he iF he died unmarried and without 1ſſue, to his daughters; 
Fn ger jen. and if his ſon be married, and has no iſſue to enjoy it, 
to the daughters : then after the death of his on's wife, he deviſed it 
If married and fo his ſaid daughters. he deviſe over to the 
3 daughters was held to be void, being a limitation 
the death of ſon's after the death of their brother without iſſue; for 
wife, tothe, it is not to be taken (as objected) that the dying 
an ſhould be without ifſue living at his death, and 
ſo the contingency to happen within the compaſs 
of a life; and if it ſhould be intended of ſuch a 
dying without iſſue, yet the court held it would be 
void according to Child and Baily's caſe (ſupra) ; 
for though ſuch a deviſe had prevailed in the caſe 
of an inheritance, as in Pell and Brown's caſe 
(antea fol. 78.) yet it hath not yet prevailed » 
| tne 
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the caſe of a term; and the court ſaid, they would 

not extend the deviſe of chattels to make per- 

petuities farther than they had been. Gibbons and 


Summers, 3 Lev. 22, 23. 2 D. A. 353. p. 7. 
The earl of Arunde had iſſue 1141 "Af A term limited 


Charles, and ſeveral other ſons, and ſettled the in truſt for H. 
manor of Gray/tach, and ſeveral other lands, to the _—_— 
uſe of himſelf for life, remainder to the earl of providedthatif T. 
Doſs and others, for 200 years upon truſts, to be 4 without le. 
declared by another indenture ; remainder to me of H. then 
Henry in tail male, remainder to Charles in tail in truſt for C. 
male, with like remainders to the other ſons ; and apr — — 
by another indenture the term was limited to be in bud, uponacon- 
traſt for Henry and the heirs male of his body; provided, tingency to C. 
that if Thomas die without iſſue male in the life-time 
of Henry, then to bt in truft for Charles and the heirs. 
male of his body, and for default of ſuch iſſue, in 
truſt for the next ſon in tail, and fo to the 
reſt. bas „an a | 
Thomas died without iſſue in the life-time of 
Henry; the earl of Dorſet, being the ſurviving 
truſtee, affigris the term to Marrib upon the ſame 
truſts, who ſurrendered to Henry; Charles brought 
his bill to be relieved, and to have the lands 
decreed to him according to the truſt, 
Finch lord chancellor called to his aſſiſtance 
Pemberton and North, chief juſtices, and Mountagur 
chief baron; who delivered their opinions, that 
the limitation of the remainder to Charles was void; 
for hen a leaſe for years in gol, is limited to 
one in tail, he has the abſolute propriety in it, and 
may alien it without fine, and his executors, and 
not the iſſue in tail, ſhall have it, and no remainder 
can be limited over; for ſo a perpetuity would be 
raiſed of a term which cannot be of a freehold,. 
for there would be no way to bar it : But a term. 
which is attendant upon an inheritance may, be 
limited to A. in tail, remainder to B. in tail, ac- 
cording as the inheritance is limited, and will go 
along with, and cannot be aliened or barred, but 
e G tagether 
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together with the. freehold eſtate z but this leaſe .. 
muſt not be limited to other uſes than the freehold . 
is limited, for if it be, it is become a term in groſs, 
and within the rules of ſuch a leaſe: And North 
chief juſtice held, that whether the remainder was 
limited upon dying without iſſue in the life of 


AH it is void, becauſe there is a fee in either 


e FP 
The lord chancellor was of a different opinion, 


' for he held the remainder good, becauſe limited 
upon no remote poſſibility, but upon an ordinary 


and uſual contingency, as dying without iſſue 


in the life-time of another perſon ; which naturally 
_ ſpends; and people may expect the event in ſome 


reaſonable time. ” 

A leaſe aſſigned in truſt for A. for life, remainder 
to B. for life, with remainder to twenty other 
perſons all in being at the time, good; becauſe, 
like candles, all lighted at a time, and have an 
al common probability of determination. 

So to A. for life, remainder to his firſt iſſue for 
life, good; becauſe no vaſt incertain diſtance of 
time. Cotton and Heath, ſupra fol. 1219. 

That a gift to A. in fee, but if 7 dies in the 
life-time of B. then to B. in fee; this is a good 
remainder, though, | upon a fee, becauſe limited 
upon ſo neat a probability. 


So the truſt of a leaſe to the father and mother 
for their lives, remainder to A. their eldeſt fon in 


tail; and if 4 die in the life-time of the father 


and mother, then to B. this remainder is good, 
becauſe upon a common contingency. Mood and 
Saunders, ſupra fo. 719. | 
He ſaid that the rule in Popham, 1 Co. 156. 
there cannot be poſſibility upon, poſſibility, 
holds not, but fails in many caſes; for he ſaid, 
that in truth moſt remainders were ſo, 

He agreed, that if they tended to perpetuities 
they were void ;. for perpetuities fight. againſt 
God in contending to give a fixation and continu- 
| ance 
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ance to things which human affairs will not admit 
of, and they are againſt commerce and the public 
commodity, 1 

So a leaſe in truſt for A. for life, the remainder 
to the 1, 2, 3, &c. Sons in tail (he having no 
ſons) the remainder to his daughter in tail; in 
this caſe, though the daughter was in being, and 
the remainder might veſt preſently, yet becauſe 
this tended to a perpetuity, the remainder to the 
daughter was held void. Burgeſs and Burgeſs, Pol. 
40. Finch Ch. Rep. 91. Mad. 114. 1 Cha Ca. 


229. a 

fle ſaid he would not extend a traſt farther 
than a conveyance of the legal intereſt would be 
good at common Jaw, for he was not for ſetting 
up a rule of property in Chancery diſſonant from 
the rules of law. | by 

But he durſt not conclude this remainder void, 
1. Becauſe it concerned the ſettlement of many 
eſtates. 2. Becauſe it was done by the advice of 
Sir Orlando Bridgman, a perſon of great learning 
and experience, and who afterwards, when he 
was lord keeper, decreed another caſe in point, viz. 
Mood and Sanders, ſupra fo. 79. 3. He did ſee no 
reaſon why there might not be a ſpringing truſt 
of a term as well as a ſpringing eſtate of a free- 


hold; and why men, ſeeing many of their eſtates. 


are in leaſes, may not ſettle them according to the 


occaſions of their families, as well as freeholds ; - 


ſeeing they differ only in name, and not in the 


nature and propriety of the thing: And therefore 


as a freehold may be limited to the donor in fee 
till ſuch a marriage takes effect, and after to the 
uſe of the married couple, why may not the truſt 
of a term be ſo limited? He agreed the great or 
leſs number of years made no Iiference : He ſaid, 
that Marriott having broken the truſt, and Henry 
knowing of the cruſt, 

muſt recompence the thing to Charles, and that 
the eſtate of Henry being affected with the truſt, 
Eo 8 | G 2 mould 


and being of conſent, they 
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ſhould account for the mean profits. But in 
regard the judges opinions were a alniſt him, he 
140 he would not preſently deeree he thin , but 
fulpend his opinion. 24 March 168. On the 
17 Tune 1682. he made 2 decree accordingly. 
In the 15 Mey 108 3. upon a bill of review the 
decree was reverfed by North, lord keeper ; and 
on the 19 June i 685. the firſt decree was affirmed 
by, the houſe of lor Is. Howard againft the duke 
of Norfolk," 3, Ch. Ca. fo. 1. to. 54-" 4 Ch. Reb. 
2 Fern. 163. VE . her 4 | 13 
Executory d:viſe, Note exccittory' deviſe, and the limitation of 
Agel e WIR of ater: are governed alike,, Ferg. 434- 
governable alk. A termor of , 1000 years without impez<bment 
Deviſe ot the re- of waſte, deviſed the ame to Lee, an "if e died 
mainder ofaterm without iſſue, to Burford ; the deviſe to urford 


d i ſ; 311 EE CIT > : ) Vet . 
_ Leder) being after dying without iſſue generally, is void. 
void, Hil. 1696. Burford y. Lee, Freeinan's. Ca. in Ch. 
210. - « * . © « \ - * "© #3 "7 443 21 


A term was deviſed ts A. and the heirs of his body, 
Term deviſed to and if A. die without iſſue, living We B. this 
A. and the heirs jg 4 good limitation, the contingency àriſing with- 
of his body and. CY - of 1 2 To ieder * 
f A. die without in the compaſs of a life. Lamb and Archer, 5 V. &. 


Tram — to 514 executors, adminiſtrators and a gns for ever ; but 
be. but if he died i, his 4. died before twenty-one. without 1ſſue, in 


mainder to B, 
good, 


* 


Us 1690. Martin and Long, 2 Vern, 15 1. Prec. 
* 3 
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*  Lelfee for, years deviſed his term to his wife for Term deviſed 6 
life, after her death to R. F. for life, and aft 3 


her death to * F. and his children, and if 7 die before the ex- 


LS 


F. ſhall happen to die before the expiration of th 
term, not having iſſue of his bady then living, then to fee "ot having 
IN y 
ge over to A. B. for the reſidue of the term. It then living, re- 
was reſolved, that the remainder over to A. B. mainder over to 
was good by way of executory deviſe, and that the „ 
words then living muſt relate to the time of the deviſe, 

death Of T. F. the contingeney muſt happen with- 

in the compaſs of one life or not at all; for upon 

the death of T. E it will be certaintly known \ 
whether he leaves iſſue or not; if he does, the 
contingency cannot take place; if he does not, it 

8 Trin. 1709. Fletcher's caſe. 

One poſſeſſed of a term for years, deviſed it by Term deviſed to 
his will to his ſon Henry for bis life, and no longer, reite ie, 
and after his deceaſe to ſuch of the ue of the ſaid of his iſſue as he 
Henry as Henry. by his will ould appoint ; and in fhould appoint; 


8 | . . . dif A. di 
caſe Henry ſhould die without iſſue, then the bout ue, 


teſtator deviſed the ſame to his brother Albinus for remainder to B. 
the reſidue of the term, and died; Henry died the mag B, 
without iſſue living at his death; whereupon the See 
queſtion was, whether the term ſhould go to the 
executors of the firſt teſtator, or to the executors 

of Henry, or to Albinus ? Objeft. The deviſe over 

of a term upon a death without iſſue is void, 
being too remote an expectancy, and tending to a 
perpetuity. Lord Parker : The expreſſion of dy- 

ing without ifſue has two ſenſes, I. A vulgar 
ſenſe; and that is dying without leaving iſſue at 

the time of his death. 2. A legal ſenſe, and that 

is whenever there is a failure of iſſue, And if this 

will be taken in a vulgar ſenſe, viz. if Henry 

dies without iſſue at the time of his death, then 

the deviſe over to Albinus is good; and this ſeems 

to be the meaning of the teſtator in the principal 

caſe, for it muſt be intended ſuch iſſue as he ſhould 

or at leaſt might appoint the term ro, which muſt 

be intended i ue then living: And this conſtruction 

ſhall be the more favoured, in regard it ſupports 

| G 3 the 


g Piration of the 
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the will, whereas the other deſtroys it: Therefore 
the court held that the deviſe over of the term to A.- 
binus was good, and obſerved that there was agreat 
diverſity between adeviſe of a freehold eſtate for life, 
and if . dies without iſſue, then to B. and a deviſe 
of a term in the ſame words; for in the former 
caſe this might give 4. an eſtate-tail, becauſe the 
words if he die without iſſue, in caſe of an inherit- 
ance are inſerted in favour of the iſſue, and to let 
in the iſſue, after the death of the father; but in 
caſe of a term theſe words cannot have ſuch an 
effect, for the father takes the whole, which on 
his death will not go to his iſſue, but will belong 
to the executors. Alſo the lord chancellor cited 
the caſe of Lodington and Kime, 3 Lev. 431. [antea 
fe. 65] which his lordſhip ſaid was in ſome points 
of it ill and miſtakenly reported by ſerjeant Levinz, 
though he himſelf was of counſel in it, and that 
this was a ſtronger caſe than the principal. Paſc. 
1918, Target v. Gaunt, Wil. Rep. 432. Vide 
Nichols v. Hooper, Wil. . 198, Nabu v. 
Elkin, Wil. Rep. 563. and Forth v. Chapman, Wil, 
Rep. 663. See Eg. Caſ. Abr. 193. 202. pl. 22, 
Gilb. R. 149. 10 Med. 402, 2 Eg. Caf. Abr. 
559. Pl. 4. 2 Vern. 686. 758 1 Prec. in Chan. 
483. 2 Eq, Caf. Abr. 292. pl. 16. 359. pl, 15, 


Of incertain Intereſts in Lands by Deviſe. 


Man deviſed lands to his executors for pay- 
as dev | a 

—— 3 A ment of his debts, and after his debts paid 
5 — _— the remainder oyer ; it was admitted that the re- 
paid el mainder over was good: But the queſtion was, 
over. The exe- what eſtate the executors had, no particular eſtate 
cutors have an being limited; if they had an eſtate for life, it 
inc*1 tain intereſt , x . . 
which ſhall go Might determine before they could receive ſuffici- 


trom executor to ent to anſwer the end of the deviſe, for on their 
executor, death it would not go to their executors ; where- 
; ; fore 
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fore it was adjudged an incertain intereſt which 
' ſhould go from executor to executor for payment 


of debts. CordaPs caſe, Cro. Eliz. 315. 8 Co. 
= a. Fones 25. Rol. Ab. 829. 3 D. A. 203. 
6 l 


| Church deviſed lands to his daughter in fee, ſhe Lands deviſed to 
being then a year old, and declared, that his exe- the daughter in 
cutors- ſhould raceive the profits of thoſe lands, until an that the 
his daughter came to the age of one and twenty years, receivethe profits 
towards payment of his debts and legacies. The ful he attain to 
daughter died when ſhe was but five years old. 5, debe, tho! 
Lord keeper Bridgman was of opinion, that the the daughter die 
charging the profits till the daughter ſhould attain — 
one and twenty (though ſhe died before) amounted receive the profits 
to a term till ſhe ſhould have attained that age if until the time ſhe 
ſhe had lived. Carter againſt Church, 1 Ch. Ca. — — 
113. The executor's term is certain by the one if che had 
intent of the deviſor, who had computed that the lived, 

profits of his lands till his daughter might attain 

twenty-one, would be ſufficient to pay his debts ; 

- otherwiſe the intention of the deviſor would be 

fruſtrated, Boraſton's caſe, 3 Co. 19. 2 Rol. 

Ab. 419. X. p. 1. Hugh's Entries 92. Vide Dier 

210. | 

If a man deviſes land to his wife till his ſon comes 1ands deviſed to 
of age, to provide hit children with neceſſaries, though (35 wie Hil.ibe 
the wife dies before the ſon comes of age, yet to provide ne- 
her intereſt does not determine by her death, be- celxries for the 
cauſe it is not a matter of mere confidence, but _ 3 
ſhall go to her executors: But if the deviſe had tereſt which does 
been that his land ſhould deſcend to his ſon, but 2 = by 
that his wife ſhould have the profits thereof until _— 

the full age of his ſon, for his education, ſhe is 

but in the nature of a guardian or bailiff for the 

benefit of the ſon ; nothing is deviſed to her but 

a mere confidence that ſhe ſhould take the profits 

for the education of the ſon, and that determines 


by her death. Smith and Haven, Cro. Eliz. 252. 
Godol. 349. 
G 4 A 
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Lands deviſed to A man deviſed lands to his wife (whom he made 
the wife until executrix) until his ſon and heir apparent ſhould attain 
— the age of 21, and then to his ſon and hit heirs, | The 
then to the heir ſon died at the age of thirteen years ; the deviſe to 
in — — in- the wife not being for the payment of debts, and no 
Ebern on creditors or want of aſſets appearing, it was held 
the death of the by the lord chancellor, that the wife's eſtate deter- 
—— be- mined by the death of the ſon, and that the 
twenty-one, remainder veſted preſently in the ſon upon the 
deviſor's death, and was not to expect until the 
contingency of his attaining the age of twenty- 
one years ſhould happen ; fer then in this caſe it 
would never have veſted, he dying before that 
age. Mansfield and Dugard, Reports in. Equity 36. 
iſe to two John Aylet, a copyholder, ſurrendered to the 
— uſe of his will, and thereby deviſed the lands to his 
_— —_ — ſons John and Henry Aylet, and to the heirs male 
ſhall not enter till of their bodies, and wills that they ſball not enter till 
their ſevera'38*3 their ſeveral ages of twenty-one years, and that his 
and the ccecntors EXecutors ſhall have the lands to perform his will until 
hall have the his ſaid ſons ſhall come to their ſeveral ages of twenty- 
"nao wn _— one years. John attains his age of twenty-one 
firſt ſon that at- years; | it was reſolved, that the executors ſhould 
tains 21 may not hold the land till they both came of age, but 
* that John might enter, the words being until they 
ſhould come to their ſeveral ages of twenty-one that is, 
reddendo ſingula ſingulis, when either of them came 
to the age of twenty-one, he ſhould then have his 
part and poſſeſſion, and yet the joint-tenancy ſhould 
hold place, Aylet and Choppin, Cro. Fac. 259. 

Yelv. 183, Brownl. 147, 171 35 
Lands deviſed to Sir Andrew Corbert deviſed his lands to R, and C. 
trutiees till 8001, fill $001. ſhould be raiſed for the preferment of his 
be raiſed, they daughters, It was adjudged that R. and C. ſhould 
. hold the lands no longer than they might have 
ſum might be received that money out of the profits; and that 
2 ＋ diſ- if a ſtranger enters after the death of the deviſor, 
ber. they may have an account of the mean profits, 
8 but cannot hold the land longer than the ſum 
might hays been leyied; for if that was to be 
allowed 
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allowed, they might make it an eternal charge 


upon the heir's. eſtate; but if the heir himſelf 
enters and diſturbs them, they may hold over, 


for the heir ſhall have no benefit of his own 
wrong, or they may have their action againſt him 


at their election. Corbet's caſe, 4 Go. 81. Black- 


lurn and Lofſels, Gre. Elia. 800. Salk, 153. 


Of Deviſes by Implication. 


HE law in conveying eſtates did not re- Of deviſes by 
gularly ſuffer any thing to paſs by impli- implied. 
cation, becauſe it is a manner of transferring no 
ways agreeable to the plainneſs and ſolemnity of 
the law: As if A. furrendered to the uſe of B. 
and C. and for want of iſſue of C. the remainder 


to D. this in a conveyance at law had been 


but an eſtate for life to C. and no eſtate- tail by 
implication ; but as there has been greater favour 
and latitude allowed in the diſpoſition of eſtates by 
will, and in the conſtruction of them, the judges 
to ſupport the intent of the deviſor, where it has 


been very apparent, have admitted of eſtates by 


implication, though to the diſheriting the heir at 
law; but where ſuch eſtate ariſes, it muſt be by 


a neceſſary and not a poſſible implication, for the 


heir's title being plain, no words by conſtruction 
ſhall impeach it which will bear a contrary ſignifi- 
cation. Vaugb. 263. h 

If A. deviſes land to his heir after the death of his Pevite to the 
wife, this is a good deviſe by implication to the heir, or to one 
wife for life, for by the expreſs words of the will - —— ng 
the heir is not to have it during her life, and if wife, gives the 


the wife has it not, none elſe can, for the exe- wife an eſtate for 
life by implica- 


84. 3 Bulſtr, 192. Gadol. 338. 3 D. A. 178. be wife's death, 
p. 1. 179. p. 3. 180. p. 5. Fern. 22. 2 Vern. 
572. 2 Jent. 223. If 2 man haying a wife and 

twWo 
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two daughters his heirs at law, deviſes lands to one 


of his daughters after the death of his wife, this gives. 


the wife an eſtate for life, though the daughter 
was but one of the coheirs. 2 Fern. 723. But if 
a man deviſes to a ſtranger after the death of his 
wife, this gives the wife no eſtate for life by im- 
plication, for it is but a demonſtration when the 
eſtate of a ſtranger ſhall commence. Bro. Deviſe, 
52. Cro. Fac. 75. Vern. 22. 2 Vern. 572. 2 Vent. 
223. it is ſaid, that if a man poſſeſſed of a term 
Whether there for years, deviſes it to his ſon after the death of his 
can be an eſtate tuift, and the wife is made executrix, ſhe fhall 


or life of a term 


dy implication have the whole term as executrix, for there can- 
not be an eſtate for life of a term by implication, 
as there may be of an inheritance. Rayman and 
Gold, Moor 635. Sed Quere; I apprehend this 
caſe not to be law; for in this caſe it is alſo re- 
ſolved, that a term cannot be deviſed to one for 
life with remainder over, which ſeems to be the 
— of the above reſolution; but it is now 
held that the law is otherwiſe; and if a will can by 
expreſs words give a term to one for life with re- 
mainder over, i do not ſee why it may not do fo 
. by a neceſſary implication. 13-0) 2-4 
—— 1 A man ſeiſed of a manor, parcel in demeſne 
wife's death, the and parcel in ſervice, deviſed to his wife all his 
h ir ſhall take demeſne lands for lift, and all the ſervices and chief 
Guring her life. ents for fifteen years, and deviſed the whole manor 
after the death of the wife to a flranger : Reſolved, 
that the laſt deviſe ſhould not take effect for any 
part of the manor till after the wife's death ; that 
the wife takes not an eſtate for life by implication 
in the ſervices and chief rents; that the heir of 
the deviſor after the fifteen years ſpent, ſhall have 
the'rents and ſervices during the life of the wife, 
MAcor, pl. 24. Vaugh. 365. 
Deviſe to the fon A man deviſed lands to his ſon and his heirs, and if 
1425 his daughters overlived his fon and his heirs, they ſhould 
outlive the ſon have it for their lives. Reſolved that the ſon had 


and is heirs, an eſtate · tail by implication, and. not a * b 


daughters, 
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_ fame to my nephew; This is good as a future or 
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for as long as the daughters lived, the ſon could the fon by im- 
not die without heirs collateral; and therefore plication has an 
the intent of the deviſor ſhall be taken to extend e 
to the heirs of his body, and ſo be an eſtate- tail. 
Webb and Herring, Cro. Jac. 415. Moor 852. 
Rol. Rep. 398, 436. Bridg. 84. 3 Bull. 192. 
Godol.. 338. 3 D. A. 178. p. 1. 179. p. 3. 
180. p. 5. Salk, 355 ip. 70. 7 Go. 4 
3 Med. 123. Tyte verſus Willis, 3 Rep. 1. 

One having iſſue a ſon, who was his heir ap- One having ide 
parent, and two daughters, deviſed in theſe words: a fon and 2 
if it bappen that my ſon and daughters die without K de- 
ſue of their bodies, then all my lands ſhall be and re- Jen dd ach 
main to my nephew D. and his heirs for ever. It out iſſue, to his 
was reſolved, 1. That no expreſs eſtate was given 2phew in fee; 
dy the will to the children. 2, Nor any eſtate yijcation de the 
by implication, becauſe then it muſt be either a children, bur the 
joint eſtate for life, with ſeveral inheritances in 1 
tail, or ſeveral eſtates- tail in ſucceſſion one after 
another ; the laſt it cannot be, becauſe it is in- 
certain which ſhall take firſt, and which next; 
and the firſt it ſhalt not be, becauſe the heir at 
law ſhall not be diſinherited without a neceſſary 
implication, which in this caſe there is not, be- 
cauſe it is only a deſignation or appointment of 
the time when the land ſhall come to the nephew, 
as if he had deviſed thus: I leave my land to 
deſcend, or give my land to my ſon and his heirs, 
till he and my daughters die without iſſue, or ſo 
long as any heirs of the body of my ſon and the 
bodies of my two daughters ſhall be living; and 
then, or for want of ſuch heirs, I deviſe, the 


executory deviſe, and in the mean time the land 

ſhall deſcend to the heirs at law. Gardiner and 

Sheldon, Vaugh. 259. 2 Keb. 781. 

' Frenchman 2 lands to A. and his heirs male, Deviſe to A. and 
and if he died without heirs of his body then to remain rcp 
fo B. in fee; this is but an eſtate in tail male to A. yithout heirs of 
for the law ſupplies the words of his body, and —_ his body, remain 
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der oer. The the devifor only give it by expreſs words to bim 
— da and his heirs male, it would be againſt the plain 
bless. words of the will to let in the iſſue female by im- 
plication on the other words, viz. if he die with- 
out heirs of his body. Dier 171. © 3 
Deviſe to A. and If a man deviſe to A. and the heirs of his body, and 
the 1 if he die without heirs, remainder over, theſe laſt 
ag words ſhall not give the deviſee an eſtate in fee b 


heirs, remai 1 icati ö 
_ _ implication. 2 Fern 451 
implication, 


' Where upon 4 Deviſe of Lands there ſhall bt 
an implied truſt for the Heir. 


. Atherine Crompton makes her will as follows: 
. be 2 I appoint Henry North, Eſq ; to be my exe- 
and legacies, > cutor, and I give all my eſtate real and perſonal, 
ber, but none to to diſpoſe of for the payment of all my juſt debts, 
the deviſee, no and for the performing of all ſuch j 74 legacies as 
implied truſt of 1 haye herein, or by the codicil annexed, be- 

reſidue for : 

the heir, queathed, unto my executor; and gives ſeveral 
legacies in money,, and amongſt the reft 200 /. to 

her heir at law, but no legacy to the executor, 

It was decreed by Bridgman lord keeper, afliſted 

by Twiſden, Wyld, Rainsford and Windham, juſtices, 

that there was no implied truſt of the ſurplus for 

the heir, for if there was, the deviſee would have 

no benefit, and the deviſe, of 2001. to the heir, 

was to no purpoſe, if ſhe intended he ſhould have 

the ſurplus. North and Crompton, 1 Ch. Ca, 

8 

a teeth Philip Starkey deviſed his lands to two gentlemen 
© truſtees to ſell of his acquaintance (who were not of kin to him) 
to pay debts, and their heirs in truſt, to be ſold by them, or the 
— 3 ball ſurvivor of them, for the beſt price, and with the 

ave ur- - g 

plus, money to pay his debts, legacies, and funeral charges 
ſo far as the ſame would extend; and among other 

legacies he gave 40. to Jane Stiles, and 101. to 

Eliz. Stiles (who were his couſins and coheirs) and 

made the two deviſes his executors, giving 100/. 

* 
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to the children of one of them. The ſurplus of the 
money ariſing by the ſale amounting to 500 J. the 
queſtion was, whether it ſhould go to the truſtees, 
who were alſa executors, or the heirs at law. Lord 
Chancellor: The will being that the executors 
ſhould ſell the eſtate for the beſt price that they 
could get for the ſame, this clauſe need not have 
been put in if the deviſees were intended to be own - 
ers; ſuppoſing the perſonal eſtate had been ſuffi- 
cient to have paid the debt, and that there had 
been no need of any ſale, ſurely the deviſees ſhould 
not, in ſuch a caſe, have gone away. with the, 
eſtate from the heir at law. The truſtees are to. 
apply the money. ariſing by the ſale in payment of 
debts, legacies, and funeral charges, by which is 
implied the whole money, and ſhews it was 
not deſigned | to be a, beneficial truſt. Deviſing 
the eftate and power of ſale to the ſurvivor, is a 
farther argument of its being rather a truſt than 
an ownerſhip, and that the truſt was intended to 
follow the eſtate: Wherefore let the deviſees account 
for the ſurplus to the heirs at law. HIil. 17 17, Starkey. 
v. Brookes, Mil. Rep. 390. 2 Eg. Caſ. Abr. 496. pl. 14. 


Lands were deviſed to truſtees to ſell, and out Lands deviſed te 
of the money ariſing, by the ſale, amongſt other truſtees, to be 


ſums, to pay 100 U. to the heir at aw ; and no more 12 be fold 
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diſpoſition is made by the teſtator of the ſurplus than is neceſſary. 


of his eſtate. It was held, that no more ſhould be 
ſold than was neceſſary, and that the heir mould 

have the reſidue as a reſulting truſt. Randal and 

Boatey, 2 Lern. 425 


The teſtator by will deviſed his lands to'truſ. Reſulting truſts 
tees to ſel, and to diſpoſe of the money as he by for the heir. 


writing ſhould. appoint, and for want of ſuch ap- 


pointment to his four nephews : The teſtator by 
writing appoints his truſtees to pay ſeveral ſums 


to ſeveral perſons, but not to near the value of 


the land. It was held, that the nephews ſhould 
not have the reſidue, but that the heir at law 


ſhould have it as an intereſt reſulting, and not 
1 ö | diſpoſed 


3 
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+ Heh He nos heir at law,” The Counteſs of Briſtol and Hungerford, 


Hos Ht re fot 


AF late K — : 


Of deviſes of 


lands for pay- 
ment of debts. 
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diſpoſed of. The city of London and Garway, 2 Vern, 
5 I. 5 3 J 1 | ; | | | a I 
4 deviſed his real eftate to his executors, to 
be ſold for payment of debts, the ſurplus, if any 
be, to be deemed perſonal eftate, and to go to his 
executors, to whom he gives 20 J. a- piece. It 
was held, that the ſurplus ſhould be a truſt for the 


The teſtator deviſed lands to three perſons and 


their heirs, to the uſe of them and their heirs, 
upon the truſts after mentioned, and then the teſ- 
tator directs them to convey part to A. for life, 
and other part to B. in tail, but gives no direction 
as to the remainder in fee, though two of the 
truſtees were related to the teſtator; yet it was 
held, that the remainder in fee ſhould be a refult- 
ing truſt for the benefit of the heit at law. Hobart 
and The Counteſs of Suffolk, 2 Vern. 644. 

The teſtator deviſed to his couſmm J. M. lands 
to hold to him and his heirs for ever, in truſt to be 
fold for payment of all his debts and legacies with - 
in a year after his death, and makes him executor, 
but gives him no legacy. It was held, that there 


was no reſulting truſt for the heir at law; for then 


the executor who is taken notice of as ' couſin, 


would have nothing for his trouble. Cunningham 


and Ani, Pre. Ed. 31. 2 Firm "247% 


Of Deviſes of Lands for Payment of Debts. 


86 are ſo far favoured in equity, that 
whenever it appears to be the teſtator's in- 
tent that his lands ſhall be liable to his debts, 
equity will charge them, though there be not 
expreſs words; but there muſt be ſomething 
more than a bare declaration that his debts ſhall 
be paid out of his real eftate ; otherwiſe the per- 
ſonal, and not the real eftate ſhall be liable. 
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A man ſeiſed of copyhold lands, ſurrenders My debts and 


them to the uſe of his will, and then 2 
his will ſays, my debt: and legacies | being fiſt thrice my eh 
dedufted, 1 . deviſe all my ęſiate, both real and and perſonal ef, 

perſanal, to J. S. It was held by the lord chan- e te J. S. 
cellor, that this amounted to a. deviſe. to ſell for 
the pony. of . n e and Jolnjon, 
Vern. 45. 

A. in one part of his will ave all is lends 70 Deviſe of lands 
B. and the. heirs of his body z and in another part {9 7: e 
reciting, that he owed money to B. upon ac- ona eſtate, will- 
count; he therefore deviſed-to bim all his perſonal i ing him to pay 
ate, and made him executor, willing bim to pay his lings fle. 
debts.. The court decreed both real and perſonal -. 
eftate to be ſold for payment of the — debts, 
though the clauſe as to the payment of debts 
ſeemed to relate to the perſonal eſtate only, and 
though the lands were deviſed to B. in , with - 

a remainder over to another, and though it was 
objected that a tenant in tail could not be a truſ- 
tee, Clowdfley' and - Pelham, Vern. 411. * C. 
1 25 jr eye 20 be paid beft 1 ! my | 
my- 1 ore any of my wil debts 
legacies or gifts herein after-mentioned ;, and dev LET 8 => 
ſeveral pecuniary legacies z. and after i wo! the ſame lands not liable. 
will deviſes — to J. S. upon condition to pay a 
certain rent to and other lands to J. S. on 
condition to pay 51 per annum to F. D. and the 
queſtion was, whether thoſe lands were by the will 


' ſubjeQed to the payment of the teſtator's debts, or 


only to 2 t of the particular rents thereout 
deviſed: the court eld, that the lands were 
not label to the payment of the teſtator's debts 5 
for the general clauſe in the beginning of the will 

ſhall be intended only of the perſonal eſtate and 


the pecuniary. legacies thereout deviſed. Eyles- 


and Carey, Vern 457+ 
N S. od lands to his brother, who was bis Dering r 
eit at law, in fee, gives ſeveral mates de beit 
his brother — — defires him to fee Abs — | p—_— 
performed 


* 
* 
* 
— . 
5 


my will diſpoſi o ſurb worldly fats as it. bub pleaſed 
| God 10 beflow upon mes Firſt I will that all ay drbts 
be paid and diſchargedy: mw RY 
my. eflate I give and \bequeath to my wofd — 
| nid en will Set fe bn moe what 
15 i after my debts paid. 2 4 | 
brother R. B. aig hing in the erg 2 ; and 
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according to the truſt and confidence he 


liable, for the teſtator need not have deviſed the 
eſtate to his brother, being heir at law, unleſs he 
had intended that he ſhould take them chargeable 
with the debts and legaties. | Alcock and * 
2 Fern. 228. affirmed i Dom. Proter— 

A. deviſed in the following words; I da by this 


3 Part if my eat, woull real as 

ſonal, I gius mndibegueath unte m tber J. B. 
— — py make evecatote It — theſe 
words n 
his debts. 2 Vm . 29 & 811 


1 will and deviſe* A. being ſeiſed of A real eſtate, and allo poſſeſſed 


that my debts, 
&c. be paid in 


the firſt place. 


of ſome perſonal eſtate, made his will in 2 
and thereby deviſed: im theſe worde: Imprimis, I 


will and deviſe, that all my debts, legacies, and funeral 


charges, fball be paid'end ſatisfied in the firſt place : 
Item, I give and deviſe &c. 3 — to 
diſpoſe of his real and perſonal eſtate: The per- 
ſonal eſtate not being ſufficient to pay his debts, 
the queſtion was; whether. thut clauſe in the will 
ſhould amount to-a charge on (his"rtal eſtate for 
the Payment : of- his debts, legacies and funeral 
: Cp lord. chancelſor, was clear of 
opinion that it ſhould; for as to his debts it was 
but natural juſtica they ſhould: be paid, and his 
perſonal eſtate would have been liable to the pay- 
ment thereof, whether he had given any directions 


in his will about them or not: When therefore 


he wills and deviſes that his debts, legacies, and 


funeral charges ſhall be paid and ſatisfied in the 


1 In EO aaa words muſt be intended to * ; 


had repoſed in him: This makes the teal eſtate 
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a fine to the uſe of 
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a preference for thoſe purpoſes to any other what- 
ſoever; and ſince he does not deviſe his real and 
perſonal eſtate to any perſon in particular for theſe 
purpoſes, the perſons who come within that de- 
ſcription muſt be ſuppoſed to be within his view, 
and it muſt be taken as a deviſe for their benefit 
preferable to any other diſpoſition whatſoever either 
of his real or perſonal eſtate, and conſequently both 


of them are thereby made liable thereto. Trot and 


Vernon, 2 Vern. 708. Reports in equity 111. Pre- 
cedents in Chancery 430. | : 

If lands are deviſed to truſtees for payment of Where on a de- 
debts and legacies out of the rents and profits, the _ * _ - 
truſtees may ſell the land itſelf. 1 Vern. 104. 32 — 
2 Ch. Ca. 205. But if the deviſe be to pay debts profits of land, 
and legacies out of the annual rents and profits, hey man fell. 
the lands ſhall not be fold. 1 Fern, 104. If 
there be a deviſe of a certain ſum to be raiſed out 
of the profits of lands, and the profits are not 
ſufficient to raiſe the ſum in a reaſonable time, the 
court will decree a ſale. Vern. 256. 2 Vent. 357. 

A. deviſes that his executors ſhall receive the 
rents, iſſues and profits of his perſonal eſtate, in 
the firſt place to pay 60 J. per Annum to one for 
life, and after that perſon's death, out of the re- 
mainder of his eſtate his debts being paid, to raiſe 
portions for ſeveral children payable at twenty- 
one, and maintenance in the mean time, and 
deviſes all his lands in ſeveral parcels to ſeveral 

rſons at further times: It was held that the 

ds were liable to be fold, and that the ſale 


heals be cu; of en lnds unkfs the 


perſonal eſtate was ſufficient ;- an account whereof 

was ordered to be taken in the firſt place. Berry 

and Aſcham, 2 Vern. 20. | 

Baron and feme ſeiſed in right of the wife, levy Where lands are 
in fee, in truſt, that if cre — 
they pay 200 J. ſuch a day, then in truſt for — ee 
ſuch perſon or perſons as the feme ſhould declare, cutor hall ſell. 


and for want of ſuch declaration, then to the uſe 


of 


57 
9 
83 
3 
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Deviſe that truſ- 
tees ſhall ſell 
lanes for pay- 
ment of debts ; 
the truſtees being 
creditors ſhall be 


paid in propor- 


tion, and not 
retain their 


whole debts, 


Where an exe- 
eutor ſhall not 
retain his own 
debt, but be paid 
= : 


Teflaments, Laft Wills, and Executors. 


of her and her heirs; then ſhe by her will appoints 
the land to be fold, but ſays not by whom, nor to 
whom, and the money firſt to clear the mortgage, 
and then in truſt for ſuch other perſons as ſhe, &:. 
ſhall nominate, and dies. Ruled that the executor 
ought to fell, for he is the perſon truſted with the 
execution of the will. 4 May 1683, Chefton and 
Knapton. So declared in the houſe of lords inter 
Pitts and Pelham, Lev. 304. 2 Fon. 25. 1 Cha, 
Ca. 176. 1 Ch. Rep. 283. Lands deviſed to be 
fold, but not ſaid by whom, and the bill was 
brought againſt the heir and executor to compel 
them to fell, and it was decreed they ſhould, 
12 November 1684. and Chapman. Law 
of * Executors 221. | 

Agard being indebted to Orm and Adderh, 
conveyed - lands to Orm and Adderly in truſt to 
the uſe of himfelf for life, remainder to the truſ- 
tees in fee to ſuch ufes as he fhould appoint by 
will, and for default of ſuch appointment, to the 
uſe of the right heirs of Agard. Agard afterwards 
by will deviſes that the truſtees ſhall fell his lands, 
and that all his debts fhall be paid. The truſtees 
fell the land ; there not being ſufficient to pay all 
the debts, and the truſtees being creditors of Agard, 
would pay their own debts intirely, and pay the 
other creditors ratably. But Finch lord chancellor 
decreed, that the truſtees ſhould only take in pro- 
portion with the other creditors; and on a bill 
of review, this decree was affirmed by North, lord 
keeper ; for neither the deed nor the will give 
them any preference; and where there is a loſs, 
it is moſt reaſonable that each one ſhould bear part 
of it; but if it had appeared Agard had intended 
to prefer them, it would be otherwiſe. He ſaid, 
though an executor is by law allowed to prefer 
himſelf, and alſo to prefer which of the ereditors 


* This book js ſai to be wrote by the learned judge Dodderidge 
2 Burn's Eccleſ, Law $05. * * hs 
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he will; becauſe the law is ſevere enough upon 
them, and they are bound to take notice of all 
debts at their peril; yet if they come into this 
court for aid, they ſhall not have it unleſs they 
will conſent to pay the creditors in proportion: 
It was agreed, the truſtees ought to pay all equally, 
unleſs it be ſuch where ſecurities affect the land, 
as ſtatutes, judgments, recognizances, Qc. 22 Feb. 
1683. Orm and Adderly truſtees, for Agard. 

Milliam Berners deviſed all hit real eflate to By a deviſe of all 
truſtees and their heirs for the payment of his the — — 
debts, and was ſeiſed of ſeveral freehold and copy- — 
hold lands, but had not ſurrendered his copyhold not ſurrendered, 
lands to the uſe of his will, and died leaving three —— — 
ſons; and part of the copyhold was of the nature them. 
of Borough-Engliſb. Lord Chancellor : If the copy- 
hold paſſes, the youngeſt fon, who js intitled to 
ſuch part of it as is Borough-Englih, muſt contri- 
bute his proportion of the debts. As betwixt the 
ſons it is a doubtful caſe ; but with, regard to the 
creditors if there be not an eſtate ſufficient for the 
payment of the debts without the capyhold lands, 
my opinion is, theſe qught to paſs, The wards 
are large enough, a cop eſtate being à real 
Mate But let the er ſee whether there be 
not enough without the copyhold for payment of 
the debts. Trin. 1718. Drake verſus Robinſon, 

Wil, Rep. 443. 2 Eg. Caf. Abr. 232. pl. 10. 

F. S. had given his wife the foul diſtemper Lands deviſed for 
twice; upon which the wife leaving her huſband, payment of debts, 
and coming to town to be cured, borrowed gol. vie b, pay fer 
of Harris to pay the doctors and ſurgeons, and for the cure of a 
neceſſaries; afterwards F. &. deviſed ſome lands diſeaſe the teſta- 
for payment of his debts and died. Per Curt be b. 
Admitting the wife cannot at law borrow money, 
h-for neceſſaries, ſo as to bind the huſband, 


yet this money being applied to the uſe of the 


wife for her cure, and for neceſſaries, the plaintiff 
who lent the money muſt in equity ſtand in the 
place of the perſons who found and provided ſuch 

H 2 neceſſaries 
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neceſſaries for the wife; therefore let the truſtees 
pay him his money and coſts, Mich. 1718. 
Harris verſus Lee, Wil. Rep. 482. Salk. 387. 
2 Eg. _ Abr. 135. pl. 2. 
Ani money One Pitfield, an infant, being diſcarded by his 
ebe wegen int father for marrying againſt his conſent; his eſtate 
fancy, is to be being conſiderable, but chiefly in reverſion, after 
paid, his father's death, during his infancy borrowed 
money amounting to 130/. and therewith bought 
ſome neceſſaries; and having attained his full 
age, made his will, devifing his real eſtate to 
truſtees for payment of his debts with intereſt: 
deecreed that this money actually lent as aforeſaid, 
though during the teſtator's infancy, was within 
the truſt. Trin. 1719. Marlow v. Pitfield, Wil. 
| Rep. 558. 2 Eg. Caſ. Abr. 516. pl. 6. 
Whether ons- Blakeway, being a ſailmaker, was employed 
4 un - by Sir Henry Johnſon from 1696 to | Fuly 170). 
1 to fit ſailcloths and other tackle to Sir Henry's 
in the ſtatute of ſhips, on which account Sir Henry was indebted 
bee“ hall to him 34.31: and in December 1724. Blakeway 
pai « n , ; 

, received 50 l. in part of his debt. Sir Henry died 
29 Sept. 1719. having made his will and deviſed 
lands to his executors in truſt to pay his debts : 

Blateway brought a bill againſt the adminiſtrator, 
with the will annexed, who pleaded the ſtatute of 
limitations. Lord Chancellor: I would be cautious 
of giving any relief againſt an a& of parliament, 
but it is plain the debt is not extinguiſhed by the 
ſtatute of limitations, fince the ftatute muſt be 
pleaded, which the defendant is not bound to do, 
and if he afterwads acknowledges the debt, it takes 
it out of the ſtatute : His lordſhip over-ruled this 
| plea of the ſtatute of limitations; This decree 
was reverſed in the houſe of lords, and the plea 
ordered to ſtand for an anſwer. ; Trin. 1726. 
Blakeway verſus The earl of Strafford, 2 Wil. Rep. 
373. Salk. 154. 2 Vern. 141. See Caſ. in 
Chanc. 57. 2 Eg. Caſ. Abr. 579. pl. 6. 
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Abraham Dedire by his will charged all his eſtate Whether when 
real and perſonal with the payment of his debts, unde are charged 
and dies, leaving his eldeſt fon executor. As the creditors ſhall be 
lands were not deviſed to be fold for the payment preferred, 
of debts, but permitted to deſcend charged with 
the debts, and conſequently were legal aſſets by 
deſcent as to the bond creditors, and charged only 
in equity by the will as to the ſimple contracts; 
the queſtion was, whether the bond creditors 
ſhould not be preferred to thoſe by ſimple contra? 

By lord chancellor: As this caſe is, they ſhall ; 

but if the heir, before any action brought, had 

ſold the lands, and then the creditors by bond 

had brought their actions, they ſhould have been 
paid only their ſhare out of the aſſets. 3 C4 Stat. 3 œ 4 W. 
. C. M. c. 14. Paſch. 1718. Freemoult verſus & M. c. 14. 
Dedire, Wil. Rep. 429. 2 Eq. Caf. Abr. 37. pl. 

2. 257. 7. ; 


Of Deviſes upon Conditions, Limitations, &c. 


ORDS which create a condition are, Of conditions 
upon condition, ſo that, to the intent to pay, to and limitations, 

the ect, &c. 1 Inſt. 204. Hard. 10, 11. But as 

to words which make a condition in a will, though 

not in a deed, vide 10 Co. 40, 41. and there it 

was held, that if there be expreſs words of condi- 

tion annexed to the eſtate, it cannot be conſtrued 

a limitation as the words quamdiu, dummodo, dum, 

quouſque, durante, &c, but this opinon is now ex- 


| Ploded; for though words which properly create 


a condition be uſed, yet if the eſtate be limited 
over it ſhall be a limitation. 2 Brownl. 65, 66. 
1 Rol. Abr. 412. 1 Mod. 86. And per Hale 
chief baron, there is no other caſe to warrant the 
contrary opinion but that of 10 Co. 40. and by 
him' it 'may properly be called a conditional limi- 
tation, 1 Vent. 199. of which the heir cannot take 
adyantage, though it may determine the party's 

n= 3 e ſtate 


- 


102 Teſtaments, Laſt Wills, and Executors, 


eſtate without entry or claim, which ſeems to 
be the chief difference between a condition and 
limitation; alſo if lands are deviſed to the heir 
at law, upon condition that he pay a ſum of 
money, or do any other act; this, on failure of 
performance, ſhall be conſtrued a limitation, 
though not mentioned ; for if it were a condition, 
no body could take advantage of it, the benefit of 
conditions annexed to the real eſtate belonging to 
the heir, as thoſe to the perſonal do to the execu- 
tor. Cro, Eliz. 204. 3 Co, 22, Owen 112. 
2 Mad. 7. Lut. 80g. bus =” 
F. 8, deviſed land to his daughter E. and her 
i heirs, and his mind was, that if his ſon A. ſhould 
— * pay to her 50 J. then his ſon ſhould have the land; 
and if the fn the money was not paid at the day, the daughter 
pay her 50 l. be ſells the land. The Lord Chancellor decreed 
to have the land, A N 
this is in nature àgainſt the vendee, the ſon paying the money; for 
of a ſecurity only, he took it to be in the nature of a ſecurity; though 
it was objected by Sir Francis Winnington, that this 
is a contingent deviſe to the ſon on payment, and 
then too, if he had performed and paid, he could 
have but an eftate for life, the remainder or re- 
yerfion in fee to the daughter. Bland and Midale- 
ton, 2 Ch. Ca. 1. 8 | 
Robert Tyte has iſſue Henry, James and Timothy; 
Deviſe of landst9 Robert gives land called the Styles to Henry and the 
nne eber heirs of his body, remainder to the right heirs of 
lands; he ſhall Robert ; afterwards Robert deviſes this reverſion to 
** ames and Timothy, and the heirs of their two 
much of the 1 ; ea 
non et ies; James dies, leaving iſſue James; Timathy 
the part evited dies, Jeaying iſſue Timothy and Robert; Henry by 
amounts to. his will deviſes the Scyles to Robert his nephew in 
fee; but if it happen that James or Timothy, or 
ot other, enter upon Robert by virtue of any in- 
tail, or other title, then he gave his lands called 
Darrow Barns in fee to Robert; Henry dies with- 
out iſſue, and James the plaintiff being an infant, 
and Timothy enter into Styles by the intail, Robert 
1 D enters 


rr 


inſiſted, 
nn! 
4 
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enters into Darrow-Barns, which is of much 


greater value, The plaintiff exhibits his bill, and 


ews that he was an infant at the time of his 
entry, and {till is ſo ; that Darrow- Barns was but 
as 2 ſecurity for the enjoyment of the Styles, 
and that for the moiety of the Styles evicted by 
Timathy, the plaintiff is willing to compenſate to 
the value, either in lands or in money. Lord 


Chancellor ; I have learned this by the caſe of 


Porter and Fry, that where a breach or forfeiture 


is capable of a compenſation, equity may relieve, 
as in this caſe ; but in the caſe of a condition not 
to marry without conſent there can be no recom- 


ce, ſo no relief. 17 Nov. 1684. 7 yte and Tyte, 


Fern. 270. 


Legacies given to four grandchildren upon 
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Legacies to four 


condition, that as they come of age they ſhall upon condition to 


releaſe all claims to the teſtator's eftate ; this con- 
dition ſhall be taken diſtributively, and ſuch only 
as refuſe to releale ſhall forfeit their legacies. 
2 Vern. 478. 


releaſe, they only 
who refuſe ſhall 
forfeit, 


J. S. had three ſons, William is eldeſt, Nathaniel Lands deviſes to 
his ſecond, and Daniel his third fon ; William died A. in fee, but if 


in the life-time of the father, leaving iſſue only a 


daughter; afterwards the father deviſed lands to 


B. within three 
months pay 500 l. 
to A. B. to have 


his wife for life, and after her deeeaſe to Daniel the land in fee; 


and his heirs; provided, that if Nathaniel, within 


though B. die 
before the three 


three months after the deceaſe of the wife, pay months, yet his 


to Daniel, his executors, &c. the ſum of 500 l. 5 8 


ve the land. 


then the lands to come to Nathaniel and his heirs, h. 
and died, Nathaniel died, leaving the plaintiff 


his heir, and afterwards the wife died; the plaintiff 
brought his bill within the three months, praying, 


that upon payment of the 500 J. the lands might 
he conveyed to bim. The principal queſtion was 
whether as this 500 J. was to be paid by Nathaniel 


within a limited time, and he dying before that 


time, his heir could now, on pen of the 


the land: It was 


money, mats a. good title to 
t 


1 H 4 teeſtator; 


t, he. was not heir at law to the 


eir on paying 
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teſtator ; that the condition was precedent, and 
merely perſonal in Nathaniel, who had neither jus 
in re, nor jus ad rem, and could neither have de- 
Viſed, releaſed or extinguiſhed the condition; 
the word heirs was only to denote the quantity of 
the eſtate, Lampet's caſe, 10 Co. Bret and 
Rigden, Plowden's Com. For the plaintiff it was 
inſiſted, that this was like the common caſe, 
Inſt. 205, 219. b, where a feoffment is made on 
condition, that the feoffor ſhall before ſuch a day, 
Sc. there if the feoffor die before the day, his 
heir may perform the condition; the letter of a 
condition is not always required to be ſtrictly 
performed. 1 Ch. Ca. 89. Bertie and Falkland, 
3 Ch. Ca. 129. That the poſſibility of perform- 
ing this condition was an intereſt or right, or 
Scintilla juris, which veſted in Nathaniel himſelf, 
that he ſurvived the teſtator, and therefore this 
differed from Bret and Rigden's caſe, that con- 
ſequently ſuch right, poſſibility or intereſt de- 
ſcended to his heir, and he might perform the 
condition, as before the ſtatute de donis, the poſſi- 
bility of reverter deſcended to the heir of the 
donor. Purfey and Rogers, 2 Saunders 380. Cre. 
Car. 358. Cro. Jac. 591. 8 Co. Maming's 
caſe, It was decreed for the plaintiff on Lett. 
334, 335. and the lord chancellor ſaid, that 
though a condition in law was not deviſeable, yet 
ſince the ſtatute of uſes the deviſee may take 
benefit of it by an equitable conſtruction, and that 

- Nathamel might have releaſed or extinguiſhed this 
condition. Mich. Geo, Marks and Marks, Prec. 

Ch. 486. Caſes in L. E. 419, . 
n_ be Mr. Rogers deviſed ſeveral manors to A. B. C. 
literally per- and their heirs in truſt; 1. To pay all his own 
formed ; but in debts and legacies; 2. And after in truſt for 

caſe of the breach | 6/1 "4% 

of a ſubſequent Alezander Popham, ſon of 7 Francis Popham, for 
condition, equity life, remainder to his firſt, ſecond, third, and 
— — An de every other ſon in tail, remainder to Sir Francis 
— 2 for life in caſe Alexander died without iſſue male, 
N fic living 
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living Sir Francis; provided that Sir Francis ſhall 
ſettle upon the ſaid Alexander, and his heirs male, 
two thirds of his eſtate, and upon his refuſal to 
make ſuch ſettlement, then after the deviſor's debts 
and legacies paid, he deviſes the land to other 
perſons. Sir Francis ſettles two third parts of his 
eſtate on Alexander for life, remainder to the firſt, 
ſecond, third, c, ſons of Alexander, but with a 
power of revocation. The truſtees exhibit a bill 
againſt Sir Francis, to ſet forth whether he had 
made a ſettlement ; he anſwers, he had ſettled two 
parts, and yet ſhould be ready to make ſuch 
further or other ſettlement as the court ſhould 
direct. | Counſel was appointed to peruſe and 
conſider what was done, or to be done, for a 
ſettlement ; but before any thing was a 
Sir Francis died, he having firſt made his will, 
and charged his eſtate with his own debts, it 
being before made liable to the debts of his fa- 
ther, and then deviſes his lands to his ſon Alexander 
for life, with remainders as before. Alexander 
brings his bill againſt Mr. Rogers's truſtees, to 
compel them to account, ſuppoſing profits raiſed 
ſufficient to pay. The queſtion was, 1. If Sir 
Francis had performed the condition, at leaft 
in equity? 2. Whether Alexander had ſuch an 
eſtate as enabled him to call the truſtees to an 
account? It was objected, that the condition was 
not performed : 1. Becauſe ſuch a ſettlement, with 
a power of revocation, is not ſuch a performance, 
for he might deſtroy it. 2. Though it be ſuppoſed 
good if no revocation. be made, yet this was 
revoked by his will, and the ſettlement 'by the 
will was no performance, becauſe the ſettlement 
ought to have been made in his life-time. - 3. Mr. 


4 


Rogers appoints it to be made to him and his heirs - 


male, which is a fee, and here the ſettlement is 


to him for life, with remainders to the firſt ſon, 


"Sec. 4. If that was according to the intent, yet 


by his will he has loaded the eſtate to above the 


value 
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value of a third part, fo as in truth there is not 
two thirds ſettled. Lord Chancellor : 1. This 
limitation in truſt for Alexander is an eſtate, and 
is ſuch a truſt as would have been executed in 
Chancery before the ſtatute 27 H. 8. and is now 
executed by that ſtatute, and that mentions truſts 
as much as uſes; but aliter where a truſt is founded 
and limited upon upon a uſe. 2. A precedent 
condition muſt be literally performed, for chancery 
will not veſt an eſtate where the law will not; 
but where an eſtate veſted is to be deveſted upon 
a condition ſubſequent, there equity will interpoſe, 
and lapſe of time, c. ſhall not hurt; if it be in 
ſuch a caſe as we can give a recompence, as if 
money, or an aſſurance by ſuch a day, here we 
can decree- him to pay the money, and can give 
him damages; ſo we can decree him an aſſurance, 
Ec. But where the breach is not capable of a 
xecompence, as in the caſe of Porter and Fry, 
(Yent. 199.) were the condition was, that ſhe 
ſhould not marry without the conſent of her 
grandmother, there is no remedy ; here the ſettle- 
ment is a performance in ſubſtance, and purſues 
the ſettlement and limitations upon Alexander 
And forthis pur- made by Rogers, but ſaid he would be ſatisfied if 
poſe referred it two thirds were left after debts paid. Nov. 1682. 
to a maſter. Popham and Bamfield. Upon a re-hearing, Paſ. 
1683. the lord Chancellor continued of the ſame 
opinion, and declared, if a compenſation was 
made, he would relieve againſt the breach of the 
condition; but in caſe a ſufficient compenſation 
was not made, he would conſider farther of it. 
Fern. 79, 167. Popham and Bamfield, 344. Salk. 
236. 3D. A. 237. p. 5. 2 Vern. 222, 338. 2 Ef. 
Caſ. Abr. 308. pl. 12. Wil. Rep. 54. pl. 10. 
- Deviſeof gool- A feme covert, purſuant to a power, deviſed 
landen dba lands to her executors, to pay 500 l. out of them 
thefatherreleaſe; to her ſon; provided, that if the huſband give not 
though be re- n ſy ficient releaſe of certain goods to her execu- 


fale, yet if be "tors, then the deviſe of the'500 l. ſhall be void, and 
* f ; go 
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go to the executors; after her death a releaſe wards, the fon 
was tendered to the father, which he refuſed to fball bare the. 
execute ; yet; upon executing the releaſe aften- 
wards the money ſhall be paid to the ſon: For it 
was ſaid to be the ſtanding rule of the court, that 
a forfeiture ſhould not bind where a thing may 
be done afterwards, ora compenſation made for it, 
as where the condition is to pay money, &c. and 
though it is generally binding where there is a 
deviſe over, yet here it being to the executors, it 
is no more than the law implies, Cage and Ruſſel, 

2 Vent. 352. 7 | | n 

The teſtator deviſed lands to J. S. upon con- Lands deviſed oa 
dition to pay 20, ooo l. to his heir at law, viz. I to pay 
10001. per Annum for the firſt 16 years, and ger anna i che 
2000 J. per Annum after till the whole ſhould be beir enter for 
paid ; 1000. * arrear, the heir enters. e 
was held, that J. S. ſhould be relieved upon pay- — — 
ing the loco l. with intereſt; the court declaring, the arrears and 
that they would relieve wherever they could give iatereft. 
ſatisfaction or compenſation for the breach of the 
condition. Grimſton and lord Bruce, Salk. 156. 
2 _ 594 Barnardiflon and Fane, 2 Vern. 


. } 

The teſtator having three daughters, deviſed Deviſc to one 
lands to the eldeſt, upon condition. that within fix . — 
months after his death ſhe ſhould pay certain ſums ſum to another, 
to her two other ſiſters; and if ſhe failed, then he or ner child 
deviſed the lands to his ſecond daughter, &c. It the CITES 
was held, that the court might enlarge the time ment may be en- 
for payment, though the premiſſes were deviſed dated by the 
over; and that in all caſes which lie in compen- 
ſation the court may diſpenſe with the time, 
though even in caſe of a condition precedent. 
Wordman and Blake, 2 Vern. 222, 166. | 
The teſtator deviſed to each of his daughters Deviſe 2 : | 
I. payable at the age of twenty- five years; a — i 
hey, or either of them, married before the before fixteen, or 
of ſixteen, or if the marriage was without the — — 
conſent of their mother and truſtees, _ FF": INE 
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over to another, ſhould loſe 10,000 J. of the portion which ſhould 
A. marries before go to the other children; one of the daughters 
— — but with married before the age of ſixteen, but with the 
* » conſent of her mother and truſtees ; yet the lord 
keeper held, that both the terms of the condition 
ought to be obſerved, Lord Saliſbury and Bennet, 
2 Vent. 365. ſed vide 2 Vern. 223. and Skin, 285. 

8. C. contra. N 
Mr. Cary deviſed lands in truſt for Mrs. 
— — the beir Willugböy (who was his heir at law) for her life, 
within three in caſe within three years after his death ſhe 
years ſhe married married lord Guildford, and then to the eldeſt and 


> G, and then to 


| other ſons of Mrs. /illoughby by lord Guilford in 
2 tail male; but for default of ſuch iſſue, or in 


in default of ſoch cafe the ſaid marriage ſhould not take effect with- 
iſſue, or in caſe 


che tartlags do in the three years, then the truſt was deviſed over 


not take effect, to lord Faukland, Mr. Cary afterwards by a 
theo F. to take, codicil declared, that if the marriage between 
lord Guildford and Mrs. Willoughby took effect 
before the age of conſent of both, or either of 
them, it ſhould be of no avail unleſs it was 
confirmed by both parties at their age of con- 
ſent. Mr. Cary died, lord Guildford and Mrs, 
Willoughby were both under the age of conſent, 
but when they came of age to conſent, and within 
the three years, ſeveral propoſals were made by 
Mrs. Willoughby's friends to lord Guildford's 
guardians, requiring a ſettlement, which terms 
were not accepted of by them; and the three 
years being expired, Mrs. Willoughby married lord 
Berty, ſon of the earl of Abington; lord Berty and 
his lady brought their bill againſt lord Faulland 
for the benefit of this deviſe; for that no default 
appeared in Mrs, #Hilloughby, who had preſſed the 
marriage as far'as the modeſty of her ſex would 
allow. Somers lord chancellor, aſſiſted by Holt 
and Treby chief juſtices, diſmiſed the plaintiff's 
- bill ; for that this is a condition precedent, and if 
it had become impoſſible by the act of God, as 
dy the death of lord Guildford within the three 
DILDO years, 


4 


an 1 * dd awd A — e 


Teſtaments, Laſt Wills, and Executors, 109 
„the plaintiffs could have had no relief. The 
$ intent of the teſtator was not to giye her the eſtate 
e upon any act in her own power ſolely, but in 
d caſe the marriage took effect, to which there muſt 
1 be the- conſent of lord 3 as well as the 


| lady, and therefore if lord Guildford had abſolutely 
refuſed, though ſhe had conſented without any 
terms, it would have been the ſame thing. The 
| marriage was the only conſideration of the gift. 
When infants take by will, they are bound as 
ſtrictly as other perſons. Where ſuch things as 
are to be performed can he valued, as conveying 
an eſtate, or paying money, this court can relieve, 
becauſe it can make amends for want of time, and 
other circumſtances ; ſo in the caſe of a condition 
ſubſequent, equitable conſiderations may govern; 
but it is otherwiſe in the caſe of a condition pre- 
cedent, where nothing ever veſted ; if a condition 
ſubſequent become impoſſible by the act of God, 
the party ſhall have the eſtate ; but it is otherwiſe 
in the caſe of a condition precedent. Lord Berty 
Uv. lord Faukland, 2 Vern. 333. Salk. 231. 
3 Ch. Ca. 129. But this decree was reverſed in 
the houſe of lords, in an adverſary manner, as 
appears by the journal. | 
The teſtator deviſed 80001. to A. provided ſhe Where a deviſe, 
married with the conſent of B. otherwiſe ſhe nen * 
ſhould have but 100 J. per Annum. A. married 1 
without the conſent of B. It was held, that this ſent of another, 
proviſo was but in terrorem, to make the perſon “ $295: 
careful, and that it would not defeat the portion. 
Bellaſis and Ermin, Ch. Ca. 22. 2 Ch. Rep. 23. 
Vern. 20. Nel. Ch. Rep. 145. 2 Vern. 293. 
But if the teſtator, in caſe of A.'s marrying with- 
out the conſent of B. had limited the portion over 
to another, it had been otherwiſe.- 1 Ch. Ca. 20. 
2 Ch. Rep. 95. 2 Vern, 357. The teſtator de- 
viſed to his daughter 100 J. to be paid upon her 
day of marriage, or age of twenty-five, which 
Hould firſt happen, upon condition that ſhe ſhould 


marry 
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marry with the conſent of A. and B. and if the 

married without their conſent, then to have 500. 

and no-more, and gave the refidue of his perſonal 

eſtate to other perſons; the daughter married 

without ſuch conſent before ſhe was twenty-one, 

It was held that this was more than a Clauſe ix 

ferrorem, and that the deviſe of the ſurplus of the 

perſonal eſtate was a deviſe over of the 50 J. on 

che daughter's diſobedience. Mich. 1599. Amos and 

Horner. A deviſe upon condition not to marry at 

all, or not to marry a perſon af fuch a — 

or calling, is void by our law, whether there be a 

Jimitation over or not; but if it be upon condition 

not to marry a papiſt, or a certain perſon by name, 

it may be good. Vern. 20. By the civil law, all 

conditions againſt the liberty of marriage are un- 

lawful. Swinburne, p. 4. ſet. 12, © | 

A ſom limited in 900 l. was was ſecured by a leaſe for years to 
truſt for a feme, Sir E. W. and his lady, in truſt for a feme ſole, 
| not marry con- in caſe ſhe did not marry contrary to the liking of 
mary to the li- Sir ZE. and his lady, and if the did, then to ſuch 
_ NEE 0, -perſons as Sir E. and his lady, or the ſurvivor of 
at th diſpoſal of them, ſhould nominate, and for want of ſuch nomj- 
Z. ſhe marries nation, then to Sir E. V and his lady, or the ſurvivot 
— — of them; the feme ſole married without their con- 
diſpoſe of e Tent. It was held, that Sir E. and his lady could not 
money but for diſpoſe of this leaſe otherwiſe than for the benefit 
6 of the feme. Fleming v. Walgrave, Ch. Ca. 58. 
2 D. A. 752. P. 5. vide 2 ern. 573. where 2 

difference is taken between a condition not to 

marry without conſent, and a condition not to 

„ marry againſt conſent. ee bete 

K. td, n- "The earl of Newport devid.cto the lady his wife 
vided the marry Newport-houſe, and all his lands and tenements in 
with the conſent Jf;ddleſex for her life, and after her deceaſe to his 
of her grand- grand-daughter the lady Ane Knowles in tail, 


marry — — ut ſaid wife, and the earls of Mariet and Mancheſter, 
—— 28 F. er the major part of them; and in cafe ſhe married 


in fee; A, marries without ſuch conſent, or died without ifſue of 
without ſuch | Ai 
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her body, then he gave the premiſſes to his grand- conſent, but the 
fon George Porter and his heirs. The earl dies,'grand mother and 


truſtees conſent 


The lady Anne m_ fifteen years of age, and 
having no notice o 


after the marriage the counteſs ſent for the lady 
Anne, and entertained her, and that before the 
marriage the counteſs propoſed the lord Morpeth 
to lady Arne, but ſhe refuſing the counteſs ſaid 
he would propoſe no more matches, nor concern 
her ſelf in her marriage; the earls of /Yarwick and 
Manchefter after the — e their conſent 
to it, and ſay, perhaps they d have conſented 
if they had been aſked before. The counteſs dies, 
and George Porter enters for breach of the condition z 
the lady Anne and her huſband bring a bill to be 
relieved againſt the condition. The caufe was 
heard upon an appeal from the maſter of the 
tolls, before Bridgeman lord keeper, Kelyng and 
Vaughan chief juſtices, and Hale chief baron. 
Hal: conſidered, 1. If the condition or limitation 
in the will be good? 2. If there be relief in 
equity? 3. If there ſhall not be relief againſt ſuch 
conditions or limitations generally, yet whether 
this particular caſe in queſtion hath ſuch cir- 
eumſtances as merit relief ? As to the firſt he held 


it a good conditional limitation in law and equity, 


and that it abſolutely determines the eſtate of the 
plaintiffs, and veſts the premiſſes in the defendant, 
1. Becauſe it is a collateral limitation of the land, 
and no reſtraint of marriage. 2. Becauſe the lady 
is not bound to any thing but her duty to be 
adviſed by her grandmother who is in loco parentis. 
3 It was in the power of the earl Newport to 
iſpoſe of his eſtate upon what condition he plea- 
fed; and though ſuch limitation of a legacy be 
not good by the eccleſiaſtical law, as Swrn. p. 4: 
ſeft. 12. yet the deviſe in queſtion is different, 
becauſe this reſpects lands and inheritance, and 
not perſonal things, as legacies; therefore pro 
te 


* afterwards, yet 
the condition marries Fry p. ſhall have the 
without conſent; but upon proof it appears, that lands. 
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eſtate veſted by the limitation over ſhall: not be 


defeated., 2. He held, that in general there ſhall 
not. be relief againſt ſuch conditions of limitations, 


but not for the reaſon that the eſtate is ſettled: by 


will, and ſo hath the ſanction of an act of parlia- 
ment, 32 H. 8. c. 1. which inables a, deviſe. of 
lands; for he held that there might be relief 
againſt breaches in wills, elſe many eſtates in 
England would be unſettled; and for this he cited 
Biſb and Seaman's caſe in chancery, — Car. 1. and 
Salmon and  Buriman's caſe, 6 May 12 Car. 1. 
Nor-upon the reaſon, that it is a limitation, and 
not a condition, for there may be relief againſt a 


limitation. 3. He held, that there ſhould be no 


relief in this particular caſe, conſidered with all 
it's circumſtances. 1. Becauſe it is not like to a 
condition, or limitation of an eſtate for payment 
of money at a certain day; for upon non-pay- 
ment at the preciſe day, there may be a compen- 
ſation by payment at another day; but in this 
caſe there can be no compenſation for marrying 
without conſent. 2. Becauſe it is a condition to 
contain the lady in due obedience to the law of 
nature and reaſon. 3. Becauſe the ſettlement by 
the earl of Newpart was voluntary to the plaintiff 
and defendant; and both being in equal: gradu to 
the deyiſor, there is no equity to take away the 
eſtate, veſted by the law in the defendant, and 
give it to the plaintiff, in a caſe of ſuch parity. 
4. Becauſe it appears, by the body of the will, 
that the deviſor's intent was, that the eſtate given 
to the plaintiff ſhould go over to the defendant, 
as well if the plaintiff married without conſent, as 
if ſhe had died without iſſue, he having made the 


ſame limitation for the one as. for the other, and 


therefore the ſame reaſon to relieve for the one as 
for the other, 5. Becauſe this is without prece- 


dent, none of the precedents produced being like 


it, and therefore he agrees here. with the reaſon 
of the judges in Manning's caſe, 8 Rep. 94. and 
gb £4 : Lampe's 


9 nw 5 ww Fw}, wr, 0 1 yy eo © e Fl. 


5 wo ww an 3 1 O00 _ww i#59 © ww DH" w 


bh ww won, Sx 0 


Tamm, Laft Wills, and Executors. 


Lampet's caſe, 10 Rep. 47. to bound themſelves 
hew far they will * —— and admiſ- 
ſion of ſuch eſtates, and to give themſelves bounds 
and limits that they will not exceed ; and alſo 
though precedents make no intrinſic variation in 
uity, where there is parity of caſes, yet they 
enlighten and furniſh with reaſon. He 

faid, that by the ordinary diſtributive juſtice of 
the land this caſe is not relievable in equity; for 
a court of equity ought not to relieve in all caſes, 
but to be confined and limited within certain 
bounds, for parliament. only is of an unlimited 


juriſdiction. As to the allegations offered for the 


plaintiffs, 1. That this proviſo was in terrorem 
only ; he ſaid he was not ſatisfied with it, for it 
is a collateral averment againft the expreſs words 
of the will, and if ſuch averments ſhall be ad- 
mitted, great incertainty and confuſion will be 
introduced, 2. That the effect of the teſtator's 
will is obtained by the ſubſequent aſſent, but this 
he held no anſwer ; for the diſſent of the truſtees 
er poft facto would he vain, and they cannot tell 
df what opinion they ſhould have been if they 
had had the contemplation of this marriage ; and 
if the variation from the will had only been in 
point of circumſtance, there might have been pre- 
tence of equity, but here it is in ſubſtance. 
5 That the lady was an infant at her marriage; 
ſaid, that this is no reaſon at all; for the con- 
dition depends upon an act which is in the ſole 
power of the infant, and infants are bound to 
perform conditions in fact, as this is. 4. That 
the lady, being an infant, had no notice of the 
condition; he ſaid, that notice or not notice 
was not triable here, but in a court of law; and 
therefore if the plaintiffs have title it may be tried 
at law, upon the point of notice, for public inti- 
mation in the houſe may amount to notice in 
Chancery, But if notice be neceſſary in this 
caſe, it ought to be legal notice, which is only 
F determinable 
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determinable upon a trial at law; ſo he concluded 
againſt the plaintiffs, leaving the point of notice 


to the law. Vaughan, That the plaintiffs, were 


not relievable; he agreed that where to pay 


money at a day, there is equity, becauſe there may 


be a recompence, but cannot be here. That ſuch 
a condition for perſonal legacies are void, but 
this caſe is ruled by another law. But he relies 
upon the ſanction and ſacredneſs of the act of parlia- 
ment, 32 H. 8.c. 1. that every one ſhall have free 
liberty, by his will in writing, to deviſe his lands 
for any «ſtate at his free will and pleaſure, and that 
this will made in obſervance of this act, cannot be 
altered by a decree of this court; and that the act 
reſpects this will as ſtrongly, as if the eſtates deviſed 
had been confirmed by a particular act of parlia- 
ment; and if notice or conſent are neceſſary, they 
are determinable at law: Alſo conſent and diſſent 
ought to have an object whereupon to operate, 
and to be in the power of a man to aſſent or diſ- 
ſent, which they had not in this caſe after the 
marriage, for the diſſent was then in vain, and 
none knows of what opinion he ſhould have been, 
Sc. Kelyng : It is unreaſonable to give relief 
here, for it would deſtroy the prudence of parents, 
and introduce diſobedience of children, and cor- 
ruption of perſons intruſted with heireſſes; and 
it is moſt equitable that theſe bonds .and obli- 
gations upon children ſhould be held firm, He 
agrees, that where there is a limitation over upon 
default of payment at a day, there may be relief, 
for all cafes upon wills are not irremediable in 
equity; for if in matter of circumſtance, as in 
Yelverton's caſe, 36 Eliz. Tothil 226. Condition 
not to marry without conſent in writing, and ſhe 
Has conſent but not in writing, that is helped, 
but here is matter of ſubſtance. He held, that 
if the truſtees were obſtinate, and without good 
cauſe refuſed to aſſent, they are compellable in 
equity. And infancy is not relieyable, for that 

| would 
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would deſtroy the care of parents; and, at com- 
mon law, if an infant ward married without 
aſſent, &c. he loſt the value of his marriage; and 
he ſaid this was a good, juſt and prudent condition, 
and not to be violated in law or equity. The lord 
keeper agreed in all, and ſaid he was ſatisfied, and 
delivered from an error, that parents could not 
reſtrain their children from marrying without 
conſent ; but ſaid there were three things con- 
ſiderable to move the maſter of the rolls to make 
this decree 1. The defendant had 50001. legacy 
by. the will, and the plaintiff nothing. 2. The 
ſubſequent aſſent of the grandmother and truſtees, 
ſuch as it was. 3. That no time was limited in 
which the truſtees ſhall give their conſent. And 
he ſaid that notice was not neceſſary; for every 
one muſt take notice where none is to give it, 
eſpecially where ſhe is not heir. Alſo an act of 
parliament may be defeated by courſe of law ; as 
if an act intail lands on A. remainder to B. A. 
may dock the remainder by recovery : The 

plaintiff's bill diſmiſſed. 13 May 1670 Fry and 
Porter. The plaintiffs appealed to the houſe of 
lords, but the decree was affirmed, Mod. 300. 
Cha. Ca. 138. 2 Ch. Rep. 26. 1 D. A. 752. 

8. | 
' Charles Whithers the teſtator deviſed to Charles portion ot cool. 
his eldeſt ſon, and his heirs, all his lands, &c. in deviſed to a 
the county of B. except certain part thereof charg- 4u3hter, io be 
ed with the ſum of 2500 J. to Mary bis daughter, 1,15, 5.yable at 
at her age of 21, or day of marriage, which ſhould 21 or marriage ; 
firſt happen, and he deviſed the excepted lands to _ —_— 
truſtees to be ſold for payment of his debts, eas wept har 
Provided that if bis ſaid daughter ſhould marry in the 5901. to go to- 
life-time of her mother without her conſent firſi had in _ wn " 
writing 5001. of the ſaid 2500 J. ſhould ceaſe, and gaughter after - x 
be applied towards payment of his debts charged marries without 
upon the excepted lands, and appoints bis wife awer 
guardian of his ſaid daughter, and makes her have the whole, 


executrix, The daughter, after ſhe had attained 


I 2 the 
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the age of 21, without the conſent or wy of 
her mother intermarried with William King, Eſq; 
who was a gentleman of eſtate, but had made no 


| ſettlement or proviſion for his wife; wherefore 


the ſon refuſed to raiſe or pay any part of his 
fſter's portion, and inſiſted likewiſe, that by her 
marriage without her mother's conſent 300 l. of 
her portion was forfeited. Lord Keeper: This 
portion did not veſt in the daughter, preſently, 
but it is given to her at her age of twenty-one, 
or marriage; before then no right or intereſt 
veſted in her; ſhe has attained her age of twenty- 
one, this legacy 1s to be raiſed out of lands, and 
muſt have the ſame conſtruction as a deviſe of 
the lands themſelves would: The diſtinction, that 
where there is no deviſe over, the condition ſhall 
be only in terrorem, is à great deal too wide; here 
in effect is no deviſe over, for though it be to go 
towards the paymeut of debts yet here no creditors 
appear to be concerned, none that are in danger 
of loſing their debts: The teſtator appointed two 
days of payment, marriage or twenty-one, and 
which of them firit happened gave her a right to 
it: She has attained her age of twenty-one and 
that ſingly gives her a right to it; Indeed if ſhe 
had married before that age, ſhe muſt have had 
her mother's conſent, otherwiſe ſhe was to loſe 
500. But when ſhe attains her age, her title to 
the whole is accrued, and is not to be impeached 
by her marriage without her mother's conſent ; 
for as her marriage with her mother's conſent was 
one title, ſo her attaining her age of twenty-one 
was another title; therefore there muſt be a 
decree for ſale of ſo much of the lands as will be 
neceſlary for that purpoſe, unleſs the defendant 
will otherwiſe ſecure the payment of jt; but the 
money when raifed muſt be brought before the 
maſter till the plaintiff makes a ſettlement on his 
wife. Hil. 9g Anne, King v. Withers, Gilb. Rep. 26 


138. 
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138. 2 Chanc. 23, 95. Vern. 20. 2 Vern, 293, 
357» 452, 572, 720. Caſ. Temp. Tab, 117. Prec. 
in Chanc. 348. Eq. Caf. Abr. 112. pl. 10. 2 Eg. 
Caſ. Abr. 659. pl. 10. f 

The teſtator gave his grandaughter 200 /. upon Legacy of 200 l. 
condition that the continued with his executors u A: but if he 
till ſhe was twenty-one years of age; but if ſhe content 2 
was taken from them by her father (who was a cutors, to have 
papiſt) or married againſt the conſent of his exe- *** 11. 
eutors, then he gave her but 10/. The grand- 
daughter was placed by the executors with a 
clergyman, who, before ſhe was twenty-one 
with the conſent of one of the executors, permitt 
her to make a viſit to her father, and he took that 
opportunity to marry her to a papiſt. It was held 
that ſhe ſhould have but 10 J. only, and that there 
was no difference between a condition that ſhe 
ſhould not marry without conſent, and a condition 
that ſhe ſhould not marry agaiaſt conſent. Creagh 
and Wilfon, 2 Vern. 572. 

were ſettled in truſt for raiſing daughters j,,,c, ..,.vie 

portions, payable upon their marriages with con- at marriage with 
ſent of truſtees, but if they married without ſuch — 3 
conſent, then to remain over to another, c. — — 
The daughters were old, and never intended to 
marry, but to lay out their portions in the pur- 
chaſe of annuities for their lives. It was held 
that they ſhould have their portions immediately, 
upon giving ſecurity toindemnity againſt the perſons 


to whom the ſecurities were deviſed over. Needham 


and Vernon, Nelſ. Ch. Rep. 62. 2 Vern. 452. 

Generally by the eccleſiaſtical law, all con- Deviſeinreftraint 
ditions againſt the liberty of marriage are unlaw- of marriage. 
ful, as heing a reſtraint on the natural liberty of | 
mankind, and an hindrance to the propagation of 
the ſpecies. 2 Burn's Eccle. Law 570. 

So if the condition be, that the legatee marry 
according to the appointment, arbitrament, or 
conſent of ſome other perſon, this is rejected as 


unlawful. Gad. Orph. Leg. 45. 
I 3 But 
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But if the conditions are only ſuch, as whereby 
marriage is. not abſolutely prohibited, but only in 
part reſtrained, as in reſpect of time, place, or 
perſon ; then ſuch conditions are not abſolutely 
rejected. id. ibid. ; 1 

So if the condition be not to marry before the 
age of twenty-one years, this condition is to be 
performed; otherwiſe, if it is continued to an 
unreaſonable length. 2 Burn's Eccle. Law 57. 

So if the condition be, not to marry ſuch a 
particular perſon, or a widow, or of one particular 
place or the like. id. 571. 

Generally, in the temporal courts, the diſtinc- 
tion ſeemeth to have been, where the legacy is 
deviſed over to another, and where it is not de- 
viſed over: in the former caſe it hath been held, 
that the reſtraint ſhall be good, ſo as the legacy 
ſhall not be due, unleſs the condition be perform- 
ed; but in the latter caſe, where there is no 
deviſe over it hath been held, that the proviſo or 
condition is only in terrorem, to make the perſon 
careful, but not to defeat the legacy. Cha. Ca, 
22. Vern. 20. 2 Vern. 293, 357. 

And upon this foundation the caſe of Harvey 
and Afton, M. 10 Geo. 2. before the maſter of 
the rolls, ſeemeth to have proceeded : The caſe 
was Sir Thomas Aſton by ſettlement after marriage 
ereated a term in truſt by mortgage or ſale to raiſe 
20001. for each of his daughters portions, ©* Pro- 
vided they marry with their mother's conſent, 
and if either die before the marriage with ſuch 
conſent, her portion to ceaſe, and the premiſſes to 
be diſcharged; and if raiſed, then to be paid to 
the perſon to whom the premiſſes ſhould belong :” 
And afterwards by will created another truſt term 
to augment their fortunes 2000 J. a-piece more, 
but ſubject to the condition as in the ſettlement, and 
gave the reſidue over and above the 20001. a- piece 
to his wife: And by a codicil created another 
truſt term for the better railing of his daughters 
| | portions, 
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portions. Sir Thomas died leaving two daughters, 
one of them married after the age of twenty-one, 
the other before the age of twenty-one, and both 
of them without the conſent of their mother. 
The maſter of the rolls decreed, that the por- 
tions ſhould be paid notwithſtanding ; proceeding 
upon a ſuppoſition, that the portions by theſe 
words were not deviſed over. Cha. Ca. Talb. 
212. 

But on an appeal from this decree, the lord 
chancellor Hardwicke, aſſiſted by the two chief 
juſtices Lee and Willes and the chief baron Comyns, 
reverſed the decree ; and the arguments urged by 
the court for this reverſal ſeem to proceed upon a 
ſuppoſition, that the proviſo or limitation ſhall be 

ood, whether the portions be deviſed over or not. 
Nama: firſt, that it is the right and liberty of 
the ſubject, who makes a voluntary diſpoſition of 
his own property, to diſpoſe of it in what manner, 
and upon what terms and conditions he pleaſeth. 
Secondly, that it is an eſtabliſhed maxim of law, 
that if an eſtate in land, or intereſt out of the Jand, 
is limited to commence upon a condition prece- 
dent; nothing can veſt or take effect, till the 
condition is performed. And this is fo ſtrong 
and ſo ſettled a point, that although the previous 
act was at firſt impoſſible by the act of Gd, or 
other accident, the eſtate can never veſt, Thirdly, 
that it is moſt agrecable to the rules of equity, to 
direct the execution of the truſt according to the 
intent of him who appointed the truſt. Ir is ſaid, 
that a truſt is to be conſtrued favourably: And it 
is true, it is to be conſtrued with as much ad- 
vantage as _ be to make good and anſwer the 
intent and deſign of the party, but it is to be 
conſtrued ſtrictly with regard to the execuiion of 
the truſt; and therefore it would be a, ſtrange 
thing, when the truſt directs the truſtees to pay 
the money at the time of the daughte1's marriage 
with the mother's conſent, that the court ſhou]d 
I 4 die 
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direct them to pay the money before. that time. 
Fourthly, that a reſtraint in the preſent caſe is 


Hot oy lawful, but prudent and reaſonable; and 
e 


no conſequence more likely to enſue from it, than 
the hindrance of an inconſiderate or imprudent 


marriage. Com. Rep, 744. Ait. Rep. 361. fl. 


172. | 

7400 upon theſe principals the ſtatute of the 
26 Geo. 2. c. 33. ſeemeth afterwards to have been 
eſtabliſked ; which, in caſe of a perſon under 
twenty-one years of age marrying without the 
conſent of parents or guardians, renders the mar- 
riage itſelf null and void. 2 Burn's Eccle. Law 


= P . 
Bin for payment 7 Tpi was a bill, brought for a payment of a 
of alegacy legacy, againſt the defendant as executor of 
. John Hyett. John Hyett, by will 5 Sept, 1719. 
inter al, deviſed unto the -plaintiff Eliaabeth, by 
the name and deſcription of his grand-daughter 
Elizabeth Hyett, the ſum of 25001. to be paid her 
when ſhe ſhould attain. her age of twenty-one 
years, or be married with the conſent of his exe- 
cutors or the ſurvivor of them; and ſuch conſen 
to be teſtified in writing under their hands, 
not otherwiſe. N B6199- 30 
The teſtator alſo gave and- begeathed unto the 
plaintiff Elizabeth the annual ſum of 1001. for 
the term of five years, to commence from and 
after marriage with the conſent of his ſaid execu- 
tors and truſtees, as aforeſaid, if the plaintiff 
ſhould ſo long live. The firſt of which ſaid 
annual . payments he willed ſhould begin and be 
made unto the plaintiff at the expiration of the 
firſt year after ſuch her marriage with conſent 
as aforeſaid. The plaintiff Elizabeth ingermarried 
with the plaintiff her huſband after ſhe attained 
the age of twenty-one years; and the executors 
paid the legacy of 25001. beczuſe the werds as 
to that were in the disjunctive, viz. when ſhe 
attained her age of tv;enty-one years, or be mar- 


ried 
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. 
22 d of his exegutars. So that 


L 0 e executors was not „ in 


ſhe married under the age of 
. 1 
And the qu 


ion was now as to 100“. for five 
and it was inſiſted, ſhe having marzed 
42 ahintit withaut the conſent of the executo 
d never „ to the ſaid 100 
ve Years. | Thom in this caſa there is 
— limitation ayer in caſe ſhe: married without 
conſent z yet this is not. a reſtriftion only in 
terrerem, but is 2. condition precedent ; aud a 
court of equity cannot diſpenſe with the non - per 
formance of a condition precedent, The words 
— To commence from and after ſuch her 
with conſent of his ſaid executors and 
— as afareſaid; and that has reference to 
the former words where the canſent is directed ta 
be 22 in writing. 
King, chancellor, inclined to be of opinion, that 
te dag Elizabeth by her marriage without 
—— Sc. had loſt this legacy of 100 J. for five 
10 „and that this was a condition precedent ;, 
the reſiduary legatee, who was an infant and 
heir at law, not before the court, it was 
ordered to ſtand over. Vide 2 Vern. 293. Garrett 
Uv. Pritty & al. Nate; This is not a gift 
defeaſible on a candition ſubſequent, but to com- 
mence upon the performance of an act which was 
A performed. 2 Vent. 339. 2 Vern. 572. 
2 I, 

.S. — his real eſtate with 500 l. to be 
paid his ſiſter Alice Herne, within one month after 
her marriage, but ſo nevertheleſs as ſhe married 
with the approbation of his brother eſchb Herne 
(if living), and in cafe ſhe married without his 
conſent, the 500 l. was not to be raiſed. Alice Herne 
married in the life-time of Foſeph Herne, and 


without his conſent, and the queſtion was, whether 


the was intitled to the 500 J. or not; for here it 


. 
was : 
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was ſaid that this was a condition only in terrorem, 
and that the conſtruction of ſuch conditions has 
always been, that where there is no deviſe over ſuch 
condition is void, otherwiſe where limited over ; 
and here it is not. e Sea 

Econtra it was argued that this is a condition 
precedent, and nothing ariſes or becomes due but 
upon the marrying with conſent, and that this 
being a deviſe of money out of land, or of a 
charge upon the land, it is to be confidered as a 
deviſe of land, &c. and governed by the ſame 
rules, and then being a plain condition precedent 
nothing does ariſe, Cc. and for this was cited 
the caſes of Fry v. Porter. Bertie and Faukland, &c. 

The maſter of the rolls ſaid, that the civil law 
makes no diſtinction, in perſonal legacies, between 
conditions precedent and ſubſequent, neither does 
this court as to meer perſonal legacies given upon 
condition of marrying, &c. with conſent, c. 
But this court differs from the civil law in this, that 


whereas by that law all conditions in reflraint of 


marriage are void; but this court ſays they are not void 
where the legacy is given over, and another perſon 
particularly ſubſtituted by the teflater to have the 


benefit of it, in caſe the condition be not complied with 
but this muſt be a ſpecial nomination as a legatee, 


and therefore a reſiduary legatee or executor ſhould 
not have the benefit of ſuch non-performance, and re- 
membered a caſe to this purpoſe, that where a 
legacy given upon ſuch condition of marrying 
with conſent, and if not, that it ſhould fink into the 


reſidue of _ eflate which he gave to J. S. &c. 
| d 


It was held that though the marriage was with- 
out the conſent, yet the legacy was not loſt, be- 
cauſe it would have been the fame, if teſtator had 
ſaid nothing about it's ſinking into the refiduum, 


and therefore was conſtrued in terrorem. So it i 


in the caſe of a truft of a term limited of lands for 
raiſing portions, with ſuch reftriftions, this court 


governing itſelf by the fame rules as in caſe of a 


deviſe 
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deviſe of a legacy with ſuch condition, becauſe 
though the term be a legal eſtate and intereſt, yet 
the truſt of the term is a creature of equity only. 

But it is otherwiſe in caſe of a deviſe of lands; there 
conditions precedent; and ſubſequent take place, &c. 
and this was Fry and Porter's caſe of an infant 
bound by condition, relating to her marri 
being a condition- precedent, and held that the 
preſent caſe being @ charge upon land is to be govern- 
ed by the ſame rule, and is to be conſidered as land; 
the will muſt be atteſted in the ſame manner, c. 
and this being plainly a condition precedent, and 
nothing veſted (as is in the caſe of a truſt term, 
where the term is veſted, and the truſt only left 
open), it is too hard for this court to charge the 
land contrary to the expreſs will of the teſtator, 
and to ſay the money ſhould be raiſed when the 


teſtator has ſaid it ſhall not, c. otherwiſe than 


as a deviſe of the land itſelf ; wherefore the bill was 
diſmiſſed as to this point. For Alice the legatee 
were cited Saliſbury v. Bennet, 2 Vern. Cha. Ca. 
22. Bellaſis v. Ernin, and ibid 58. Fleming v. Wald- 
graue. But as to this it was ſaid by Mr. Attorney 
General, and agreed by his honour, that the 
legacy there veſted immediately, it being given 
upon her not marrying without conſent, c. and 
his honour remembred a like caſe in time of 
Wright S. C. where the condition being, if ſhe did 
not marry with conſent, &c. and the legacy was 
decreed her immediately, and ſhe to enter into a 
recognizance to refund in caſe ſhe married with- 


out conſent, &c. Rep. Reves v. Herne. 5 Vin. Alr. 
343. Pl. 41. 

Mr. Bobun having four daughters A. B. C. and 
D. makes his will in 1705, and thereby deviſes 
ſeyeral parcels of his eſtates ſeverally to his four 
daughters, and inter al,, he deviſes to truſtees 
all bis lands, tenements and hereditaments in E. 
and E. or either of them, or near thereto adjoining, 
in truſt for his daughter A. until her marriage or 

death, 
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Aſterwards in A Bobun the father die 
without altering the will, 

Note, Mr. Bohun in a letter to Mr. Clerk upon 
the treaty of marriage, declares what he will give 
with his daughter in preſent, and that ſhe will be 
a better fortune at his death. 

1. Quere, if this deviſe to his daughter A. in 
fee, upon condition of marrying with conſent of 
the truſtees be diſpenſed with, or performed 
her marrying in her father's life-time, and wi 
his conſent ? 

2. Quere, if the father giving and ſettling 
upon his daughter A. s marriage part of the lands, 
deviſed to her by the will precedent to the marriage, 
be a revocation of the whole deviſe to her, or only 
pro tanto as was ſettled on her upon the mar- 
riage ? 

It was argued for the defendant, that this was 
a condition precedent, and till performance the 
eſtate cannot veſt, that it was not performed by 
her marrying with her father's conſent, that 
conditions precedent are not aided by a court of 

F | equity, but muſt be ſtrictly performed before the 
eſtate will veſt either in law or equity, and to _ | 
purpoſe the caſes of Fry and Porter in Vent. and 
Berty and lord Falkland in Dem. Proc, were 
cited. 4 

| b 


Ry eee 


jer anhums fee-farm rent, (which 


Teftaments, Laſt Wills, and Executors. 
As to the ſecond point they 
ſettlement of part of the lands deviſed 22 
her father upon the marriage, and the ſeven pou 


was not included in the deviſe to her) was a re- 
vocation of the whole deviſe to her. There are 
two ſorts of revocations, Viz. + 
Implied is either where the teſtator does ſome act 
ſubſequent to the deviſe, which is inconſiſtent 


with, and renders the deviſe impoſlible to take 


effet ; or where the teſtator does ſome act which 
apparently ſhews his mind to be altered fince the 
_ e will, and that this caſe comes within 
the laſt of theſe rules, for at the time of makin 

the will, Mr. Bohun conſidered his daughter A. 
az a child wholly unprovided for, and gives her 
thoſe lands as her whole proviſion, and as to a 
child who never had any portion from him, and 
therefore at the time of making his will, A. was 


to be conſidered in a different view from what ſhe 


was at the time of his death, when ſhe was married 


and had received a portion; and it cannot be ſup- 


poſed that a father would make the ſame provifion 
for a married daughter who has had a portion, as 
for a maiden daughter who never had any thing 
from him. EO. 

They admitted that her marrying with her 
father's conſent in his life-time, cannot be a for- 
feiture, ſo as to veſt the eſtate in the deviſees over, 
but the eſtate will deſcend as undiſpoſed of, and fo 
ſhe come in as one of the co-heirs to her father, 


for a fourth part. 


But it was infiſted on for the plaintiff, firſt 
that by the marriage in the life-time of the father, 
and with his conſent, the condition in the will 
was diſpenſed with by the act of the father, who 
did annex the condition to the deviſe ; or elſe the 
condition was performed in ſubſtance by the 
marriage with the father's conſent ; and where the 
ſubſtantial part and intent of the condition is 

| performed, 


wed, that this 
they inſiſted 


offed and implied. 
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performed, equity with ſupply the defect of cir- 
cumſtances; and ſo one way or other the eſtate 
did veſt by the deviſe. | 

As to the ſecond point it was inſiſted, that the 
lands given by the father in his life-time with his 


daughter in marriage, though after the will made, 
was not a revocation of the whole deviſe to her, 


but only for ſo much thereof as was ſettled by the 
father upon her marriage. When Mr. Bohun made 
his will, he took into conſideration the whole 
affairs of his family, viz. The number of his 
children, and the quantity and parts of his eſtate, 
and allotted ſuch proportions to each child as he 
thought proper. He lived a year after A,'s mar- 
riage, and if he had deſigned that his daughter 
A. ſhould have no more of his eſtate than what 
he gave with her in marriage, in all probability 
in all that time he would have altered his will 
accordingly, which is a ſtrong preſumption that 
his mind continued, that his daughter A. ſhould 
have all the lands deviſed to her by the will, and his 
giving her part of them in his life-time, is no argu- 
ment why ſhe ſhould not have the reſt at his death 
according to the will, 

Suppoſe a father by his will gives his daughter 
10, ooo l. and afterwards marries her, and gives her 
5000 J. for her portion, and then dies without revo- 
king his will, this is clearly not a reyocation of the 
whole deviſe of 10, ooo l. but only revocation or 
ſatisfaQtion pro tanto, viz. 50001. and ſhe ſhall take 
the other 5000/7. by the will, this is a plain caſe, 
and the ſame in reaſon as the preſent caſe. 

Cowper, chancellor, was of opinion, that by the 
marriage with the conſent of her father, the conditi- 
on is diſpenſed with, and the deviſe becomes abſo- 
lute for conditions of this kind, be they conditions 
precedent or ſubſequent, are in nature of penalties 
and forfeitures; and if the ſubſtantial part and 
intent be performed, equity ſhould ſupply ſmall 
defects and favour the deviſee. It is admitted 
here is no forfeiture, and ſhall I take away the 

| | eſtate 


„ rer een 


* C K — at * 


* 


0 


— 
5 
; 
* 
— 
* 
w 


Fd 


Tehaments, Laſt Wills, and Executors. 


eſtate from the firſt deviſee, when it cannot go.to 
the deviſee over, only to let it deſcend to the heirs 
at law, which certainly was never the intent of 
the teſtator. h CO 

As to the ſecond point, he held that the lands 
ſettled by the father upon the marriage of his 
daughter 4. is a revocation only pro tanto of the 
lands deviſed to her, and not of the whole deviſe ; 
for implied revocations ought to be plain and 
certain, and the inconſiſtency moſt apparent, 
which is not ſo in this caſe ; for why may not the 
father give his daughter all theſe lands at his death, 
though it was not proper for him to part with 
them all in his life-time ; though he gave part 
by deed, why may he not give her the reſt by will? 
| Decree for the plaintiff the wife for all the lands 
deviſed to her by the will. Clert and Ur v. 
Lucy & al, 8 Vin. Abr. 154. pl. 11. 

Teſtator deviſed out of lands a legacy of 50017. 
to his niece, provided, that ſhe ſhould not marry 
in the-life-time of his wife without her conſent, 
and if ſhe did, the legacy to fink into the eſtate 
for the benefit of the deviſee of the land. The 
niece married in the wife's life-time directly againſt 
her conſent ; and it was inſiſted, that there being 
no limitation over, the direction that it ſhould 
fink not amounting to one, (refers to 2 Vern. 
293.) this proviſo was only in terrorem, and did 
not forfeit the legacy. Sir Foſeph Jekyll : This is a 
deviſe out of lands, which is different from 
perſonal legacies ; the legcy is become forfeited ; 
and ſo the plaintiff's bill muſt be diſmiſſed, (Re- 
fers to Mod. 300. 2 Vern. 333. Rol. Abr. 418. 
pl. 6.) Sheriff and Morlock, 2 Eg. Caf. Abr. 546. 
pl. 23. 

This cauſe came by appeal from the Rolls, where 
the plaintiff's bill was diſmiſſed with coſts. And 
the caſe was, that Thornton, Mr. Berry's uncle, 
after deviſing the intereſt of his perſonal eſtate to 
defendant's mother for her life, and ſome legacies, 
had theſe words in his will: „And then as to the 


3 reſidue, 
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reſidue; T give the fm to my nitcr, provided he marry 
with the rk ein of Mrs. Lyddil and Mr. 
Clerk, and if be married otherwiſe, be deviſed the 
fame to the plaintiff Painter.” Clerk died in 1717; and 


out any previous application made to Mr. Lyadel 
the ſurvivor, and this bill was bronght to have the 
reſidue paid to the plaintiff, For the plaintiff 
was cited Vent. 199. and Berty v. Falkland, 2 Fern. 
that this was a condition precedent; and though 
the lady could not have the joint conſent of both 
perfons by reaſon of ClerFs death, yet the conſent 
was a condition precedent, and it was her uncle's 
intent to give them the care over her, which ſhe 
ought to have performed as near as he could. King, 
lord chancellor : On the death of the defendant's 
mother, the reſidue of the teſtato s perſonal eſtate 
veſted in the defendant, and could tiot go over to 
the plaintiff; but in caſe of her marriage contrary 
to the direftion of the will, If the refidue did 
— the teſtator as to this muſt be ſaid to die 

nteſtate; the proviſo therefore is a condition ſub- 


fequent, and to deveſt an inteteſt; dut the death 


of Mr. Clerk made the joint confent impoſſible, 
and ſuch confent is not, as was ſaid, an intereſt that 
can ſurvive, but a naked power; and there can 
be no doubt but a condition ſubſequent, becomin 
impoſſible by the act of God, muſt be diſpen 
with. 80 decree was affirmed as to the 
principal matter, and reverſed only as to the coſts, 
May 6, 1732. Painter and Berry et Us et al 
y l of Thornton, Eg. Caſ. Abr. 548. 
This caſe aroſe upon the words of two wills, 
the one made by the father, and the other made 
by the mother of Mary Gregdon, the plaintiff in 
the croſs-hill. 

The father's will, „I give the ſum of 10001. 
to my only daughter Mary Gregdon, to be paid her 
at her age of twenty-one years, or on the day of 
marriage, 


So . 
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marriage; which ſhall firſt happen, provided ſhe 


, 


marry by and with the conſent of my executors ; 
but in caſe ſhe dies before the money become pay- 
able, on the conditions aforefaid, then I give tht 
ſaid” 10007. "equally between my two youngeſt. 
fons; Benjaitin and Gregory Graydom. Mrs. Mary 
Graydon, grandmother of Mary Graydon, Mary 
Graydin the mother, and Mr. Jeremy Gregory the 
uncle, to be my joint and ſole executors.” _ 
The mother's will. Item, I give to my daughter 
Mary Graydon, all my wearing apparel of all Faris, 
with all my dreſſing plate, jewels, watch chain, &c. 
„Then my will is, that in caſe my daughter 
Mary Graydon ſhalt marry before ſhe comes to the 
age of twenty-one years, without the conſent and 
approbation of my executor, under his hand firſt 
had and obtained, (if he be living) that then ſhe 
ſhall not be intitied to any part of ſuch legacies as T 
have herein left her, but that whole ſhare ſhall be 
equally divided amongſt my ſons Benjamin and. 
Cregory SYH; the reſidue, after her debts and 
legacies paid, ſhe gives to her three children 
Benjamin, Mary and Gregory, equally to be divided 
between them, or the ſurvivors of them, ſhare 
alike, and appoints her ſon Jobn Gruydon to be 
her ſole executor.“ war Kg 15 35 
The bill was brought by the plaintiff in tbe 
original cauſe, againſt the defendant Hicks, as the 
huſband of Mary Graydon, to relinquiſh the 10061., 
which was left to the wife under the will of the 


father, ſhe having married without the, conſent of 


the executors; and contrary to the ditection of his 
will; and likewiſe to relinquiſh the legacies under 
the will of the mother, MARES 4 

© The executors under the will of the father were 


al dend befote the matringe f Mary Grajdon. © * 


And John Grayden, appointed, txecutor under 
the will of the mother, and who Was to give ol | 
conſent to Mary Graydon's matrivge, rtiolicbs the. 
os LC ad 3 


. 


# 
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executorſhip in the moſt formal manner, in the 
eccleſiaſtical, court. | 

The croſs, bill was brought by Mary Graydon, 
as. a feme ſole, againſt the plaintiff in the original, 
cauſe, as one of the deviſees over, under both wills, 
in caſe of Mary Graydon's marriage without con- 
ſent, and likewiſe againſt Mr. Timetuell, who took 
out adminiſtration to the mother, on the exe- 
cutor's renouncing, and likewiſe adminiſtration 
de bonts non to the father. "I 

Lord chancellor. This caſe comes before me 
under very extraordinary circumſtances ; it is a 
melancholy conſideration that ſome of the parties 


ſhould be ſo void of honour and decency, and in | 


the firſt place that a child ſhould pay ſo little re- 
gard to the direction of parents; but I do not fit. 
Here to determine upon the moral character and 
moral behaviour, but I muſt determine upon the 
rights only of parties. : 
The firſt queſtion is, whether Mary Graydon, 


the plaintiff in the croſs cauſe, is married or 


Secondly, if ſhe. is married, what effect that 
will have both in reſpect to the will of the father' 
and mother. | | 

As to the firſt queſtion I muſt take her to be 


, married, and ſhould do her a great injury if I did 
not, but here is ſuch evidence, as would induce; 


any jury to find the marriage; if there was the 
leaft doubt, I ought to direct an iſſue to try that 
fat; but there is no room for it in this caſe, as 
not the leaft evidence on the part of the defendant 
25 Graydon has been offered to make it doubt- 


The previous ſtep towards a marriage was Mr. 


Hicks's courtſhip, and an application to the ad-. 


miniſtrator Mr. Timetuell, upon that footing; he 
faid likewiſe to two perſons, when he was aſked 


if he was married, that he choſe to conceal it for 


the preſent, for fear of his father, but promiſed to 
Pee - — 


„ „„ 
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reveal it in à fortnight to Timewel?; took h 
immediately after this to lodgi gs, called her by h 
own name, had a piece of plate with both their 
arms engraved, a child born, and entered by Hicks 
himſelf, in the pocket book of the regiſter of Sc 
Giles's pariſh, as the child of Robert and Mary 
Hicks, and no proof of their cohabiting otherwiſe” 
than as man and wife. nn 
Therefore I ought to conſider it as a marriage 
for the honour of the lady's though the gentle r af9ts 
has in a moſt diſhonourable m , upon his oath, | 
denied the marriage: I am afraid intereſt had too 
large an influence on his anſwer;; and as he ap- 

. haye had a very ſway over this un- 
ate lady, or he could never Have prevailed 

over her to bring a bill as feme ſole, I will put it 
out of his power to touch any of her fortune, that 
-A ofioq imbezil it to the prejudice of the 
In eonfequence of my opinion the eroſs bill 

The firſt, queſtion upon the original cauſe is, 
= are the rights of the parties under the two 
As to the furplus of the father's perſonal eſtate, 
I muſt take it to be undiſpoſed, © | 

The rule of this court is, if there is any decla- Where executors 
ration” that executors are” but truſtees, or if 1 
have particular legacies, that the refidue tees, or have par- 
ul be conſidered as undiſpoſed; there have ticvlar legacies 
been caſes indeed where the wife alone has beet engage 
appointed executrix, but two others are joined be confidered av 
with her. | | undiſpoſed. 
The conſequence of this will be, that the 
children will be intitled to two parts, and the 
widow to one. Born So Dios, 
The next conſideration is as to the legacy of 
1000 J. to Mary Graydin, under the will of the 


K 2 Here 
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: Here is certainly a diſpoſition over in caſe of a 

forfeiture, ſo that it ſtands diſtin, from thoſe 
caſes where there is no deviſe over. 1 8 

Where the condition is become impoſſible, by 

the. perſon dying, whoſe; conſent . was a 

efore the maxr jage, it is an excuſe. q 

am likewiſe; of opinion that this is only a 


It is the ——— 


paws bs a — — ſubſequent, to deveſt the legacy. i in caſe 


— nn Of * a marriage before twenty- one; and it is the 
performance ba-\ Fa rule 1 1 2 in Nad caſe 8 
roy equent, t t performance mes im- 
4 ch Halle by the ac of. God, that it is abſolutely 
Void. void; for in Co. 206. it is laid down, that 
10 caſe. of a fog eoffment in fee, with a condition 
ſubſequent, at is impoſſible, the ſtate of the 
ſepffee is abſolute, and therefore the daughter, 
according to this 10 is ingen tate: 1000 

under the father's will 
Two queſtions afiſe. under the will of the 
mother ; firſt. with regard to the ſpecifick legacy to 
the daughter, and ſecondly, with regard to the 

ſur | 

= of . opinion that the latter clauſe 08. to 
the whole, and that the words fhe ſhall not then be 
intitled to any part. of ſuch, legacies. as 4 berein 
left her, 2 — — at Was "ſame Yeh there 
is no more a relation to. what goes before, than 


0 © has, 4 follows, but is equally applicable to 


nn "MN it has been objected, that HELL not ſuch a 
tor inthe mo- Mmatriage as is a breach of the condition, 2 


ther's will is de - 
— Jabn Graydon the executor has renounced, 


perlon who thai} never took out adminiſtration, and RL ny it 

be adminiſtrator, has been granted only; wt the will annexed to 

being « power Mr. Timewell, 

— but Now I am of opinion _ objettion. is not well 

independent from grounded, for this is a deſcription of every perſon, 

_— of bis who ſhall be adminiſtrator, and. that this was 2 
pou not annexed to the office of executor, but 
21 21 1 independent 


aq 
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independent from the reſt of his duty as exe- 
TT a Ta ti * 

And therefore, upon the whole of this part of The portion un- 
the cafe I declare, that this marriage is a forfeiturè der — P 
of the portion mw under the will of the mother. — e 
Graydm v. Hicks, and Graydon v. Graydon, 2 Ath. s 
Rep. 16. pl. 16. Gr. & Rud. Law. & Eg. 199. pl. 4. 

A father by his wilt gives the plaintiff Agnes A. gives 2 0001. 
his daughter the ſum of 2000/7. payable at het BASIN be 

| : 4 paya 

age of twenty-one,” or day of matriage, if ſhe at her age of 213 
marries with the conſent of his executors under or marriage if ſhe. 
his will; provided if either of the legatees die nt 128 * 
before their legacies become payable as aforeſaid, executors z pro- 
then ſuch legacy to be divided between the ſurvivor n fy of 
of her brother and ſiſters. 15 ys — he 

| | | | become payable, 
fuch legacy to be divided between the ſurvivor of her brother and ſiſters. Agnes 
marries at fiſteen without the conſent of the executors. Mr, juſtice Parker held it to 
be a deviſe in terrorem, and that the legacy is veſted, as marriage; one of the continr 
gericies, has happened. ROY va 


Agnes marries the plaintiff Underwood at her age 
of fifteen without the conſent of the executors. 

The queſtion whether, as Agnes has married 
without the executors conſent, this deviſe is not 
to be conſidered as a deviſe over, and that conſe- 
quently the legacy will not veſt unleſs ſhe arrive 
at her age of twenty-one, 5 
Mr. juſtice Parker. It is objected the time of 
payment is not come, becauſe it is a marriage 
without conſent of truſtees, and that it muſt wait 
the event of Agnes's attaining her age of twenty- 
Ge. ; 01 0 9 | A 

But as this is a mere perfonal legacy, I am of 
opinion it is a deviſe in terrorem only, and that it 
veſts abſolutely in the daughter, and that marriage, 
one of the contingencies upon which it became 
payable, - having happened, the executors muſt be 
decreed to pay it to the plaintiffs with intereſt at 
4 |. per cent. to be computed from the death of 
Anes's father the teſtator. But the pfaintiff 
5 K 3 Underucod 


Underwood muſt firſt make a proper proviſian for 
Agnes before he is allowed to touch the money, 
r his wife v. Morris, 2 All. 
1 . » I . Fant, 
| , Whether a can. . Smith bad two daughters, the counteſs of 
dition be f. Clenrickard, and lady Deſdouveriez in 1714 be 
quent, if they are ſettled a houſe in Ormond fireet, and ſome leaſe- 
in reſtraint of hold eſtates in truſt for lady Claurictard for life, 
— + and to ſuch perſon as ſhe by writing ſhould ap- 
pot a favourable point; by his mol aſp he 7th 1718. he gavea 
conkrefticn Se to the plaintiff Ann, eldeſt daughter of lady 
y cle * for. Clanrichard of 10001. at twenty-one, or marriage, 
© feiture, Where with intereſt at 41. per Cent. to John her brother 
there is oo d 1000 l. at twenty- one; if one died, the whole to 
— or estate the ſurvivor, and the reſidue of his real and 
of the gentleman perſonal eſtate to the truſtees, in truſt as to one 
—— moiety for the ſole and ſeparate uſe of lady Clan- 
lady herſelf is in- rictard. and by a codicil he directs that in caſe the 
elined to the plaintiff Anne ſhould marry in the life-time of the 
1 counteſs, without her conſent, that the plaintiff's 
themſelves in the legacy ſhould be divided among the reſt of lady 
—— =— ui nrickard's children; Mr. De Golls was the ſur- 
into aconznt, viving truſtee: the teſtator died, and the earl of 
Clanrickard, On the firſt of Auguſt 1732. lady 
Clanrickard makes an appointment of her houſe, 
and the leaſehold eſtates to Smith earl of Clanrici- 
ard for life, and to his firſt and other ſons in tail 
male, to daughters in tail general, remainder as 
to one moiety of the freehold to plaintiff Anne for 
life, andto her ſons and daughters in tail male, re- 

mainder to lady Mary Burke ; as to the other moie 
in the ſame manner with croſs remainders ; and, 
by another deed poll of the ſame date, appoints 
Mr. De Golls to aſſign the real and perſonal eſtate 
deviſed by her father to the ſame truſtees, Sir 
Edward {1 alt Fobn Manley, and Thomas 
Ward and their heirs, in truſt to ſell and lay out 
in lands, and ſettle to the ſame uſes as the free- 
hold by the laſt deed, and till ſo inveſted, to be 


placed out to intereſt, and be applied for the * 


* 


. 
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of the perſons intitled to the rents and profits of 
the eſtate; in both deeds is the following proviſo, 
that if her ſon the earl of Clanrictard, the plaintiff 
Anne, and lady Mary Burk, ſhould marry without 


the conſent of Sir Edward Decbouverie, Fohn Man- 


ley, and Thomas Ward, or the major part of them, 
or the ſurvivor of them, if any of them ſhould be 
then — * that then he, ſhe or they, marrying 


without ſuch conſent, and his or their iſſue or 
deſcendants, ſhould forfeit or loſe all his, her or 


their right to the premiſſes; and the next perſon in 
remainder, purſuant to the appointment aforeſaid, 
ſhould and might in ſuch caſe enter thereunto, 
and enjoy the ſame as if he, ſhe, or they ſo marry- 
ing without conſent as aforeſaid, was or were 
actually dead without iſſue : by her will ſhe con- 
firms the deeds poll, and makes Sir Edward 
Desbouverie, John Manley and Thomas Ward, exe- 


cutors and reſiduary legatees on the ſame uſes, 


and alſo guardians to her children : on the firſt of 
January 17 32. the counteſs died, and on the ninth 
of July 1734. Mr. De Golls, purſuant to a decree 
in Chancery, affigned all the truſt eſtates to Sir 
Edward Desbouverie. 

In 1734. a treaty of marriage was propoſed by 


and between the plaintiffs, and after it had been 


carried on about five months, the plaintiff Daley 
acquainted Sir Edward Desbouvery with his in- 
tentions : upon which Sir Edward took down in 
writing from Daley's mouth the following propoſal 
for a ſettlement on the marriage : 4000 acres of 
land in Ireland worth 12001. per Annum. of which 
6001. per Annum, were propoſed to be ſettled in 
preſent for their maintenance, the remaining 600 /. 
per Annum, in reverſion after the father's death; 
in caſe ſhe is a widow, and has iſſue 5001, per 
Annum, in caſe ſhe has no iſſue 600 J. per Annum 
jointure, her own fortune to be ſettled together 
with the 1200 l. per Annum, 

| K 4 Sir 


Ul 
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truſtees, tranſmitted the ſaid propoſal (which had 
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Sir Edward Desbouverie:commuNicated the pro- 
poſal to Manley and Ward the next day, who did 


not approve of it, in regard Mr. Dalq, the father 


of the plaintiff, was to have the intereſt - of the 
plaintiff Anne's portion, which was about 800 1, 
for his life: The truſtees agreed at that meeting not 
to conſent, unleſs the plaintiff Anne's fortune was 


ſettled with the 6007. a year for the preſent main- 
tenance of the plaintiffs. On the ,twenty-ninth 


of May 1735 Mr. Manleyat the requeſt of the other 


been before delivered to the truſtees in writing and 
ſigned by the plaintiff) to Mr. Tayler, by letter, 
who was guardian to the preſent earl of Clan- 
rickard, ; T 

The letter in ſubſtance as follows : 

We take the liberty to give you ſome further 
trouble in relation to lady Anne, who we find has 
an inclination to marry the ſon of Mr. Dennis 
Daley ; the young gentleman has ſent the incloſed 
propolals to Sir Edward Desbouverie; as we are 
intire ſtrangers to Mr. Daley, we deſire you may 
inquire into his circumſtances, and how far he is 
able to make the ſettlement propoſed by his ſon 
and if his father ſhould deſire to treat, it is our 
opinion my lard's counſe] ſhould be conſulted 
thereupon. Lady Anne's fortune at preſent is from 
her grandfather Smith about 3400 /. beſides what 
was left by her father out af his Jriſh eſtate, which 
will make the whole, as we compute, upwards of 
noool!. and ſhe has a further expectancy, in caſe 
of my lord's death, of a moiety of what my lady 
Clanrichard left my lord, if ſhe marry with our 
conſent ; if. not, ſhe will loſe it, and the whole 


will go to her ſiſter, unleſs ſhe ſhould likewiſe 


marry without our conſent; in which caſe the 
whale goes to Sir Henry Parker ; this is all the 


influence we have over lady Anne, and ſhe might 


with her fortune marry much better: yet if Mr. 
Daley's father will make the ſettlement propoſed, 
22 | we 


Lt. ., rr nm“ 1 
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we believe the young folks are too for 


— tbe match, and there 
fore we ſhall be obliged to conſent to it. Lady 


her father's relations without our privity or con- 
ſent, and how far they have perverted her we 
cannot tell, but ſhe and the young gentleman 
both declare themſelves proteſtants, and ſay that is 
the reaſon m — s father's relations are 

the match: your moſt humble ſervants, 
John Manley, be. — the 29th of May 1735. 

Poſtcript; The above letter was prepared for all 
the truſtees to ſign, but Sir Edward Desbouverie 
going out of town in a hurry, deſired I would for- 
ward it to ou. 

Mr, Tayler, in anſwer to this letter, on the 
eighteenth of June, ſends the truſtees the following 
* from Mr. Daley the father. 

Four thouſand acres of land to be ſettled to the 
8 of Dennis Daley, ſenior, for life, remainder to 
Dennis Daley, junior, for life, with remainder to his 
firſt and every other ſon in tail; the ſaid Dennis 
Daly hath agreed that he will lay out the portion 
at intereſt, or in the purchaſe of lands wr oY. ſhall 
be ſettled to the ſame uſes, 600 f. per Annum pre 
ſent maintenance, 600/. per Annum jointure, if 
no iſſue, but if iſſue 580 J. per Annum. 

It appears by a letter from Sir Edward Desbou- 
verie to Mr. Tayler, that all the truſtees refuſe to 
conſent on any other terms than on lady Anne's 
portion with 600 J. per Aunum, for their-preſent 
ſupport and her jointure ; and the reaſon they give 
is, that if the father of Daley ſhould have the 


intereſt of lady Anne's fortune, which at-6/. per 


Cent. the common intereſt in Jreland, -produces 
540 l. per Annnm, he in elfen parts ws n 
at preſent. 

+ The, plaintiff. Mr. Doloy'n applied aum times 
afterwards to Mr. Manley for his conſent, but he 
58 the plaintiff he thought the terms inſiſted on 


by 


Anne, very ſoon after her mother's death, went to | 
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and that he mever would give his conſent on 
Al conſequences of marrying without the conſent 
of three truſters 3 and told him if he would con- 
falt vounſel, und they ſhould be of opinion what 
wes infifted on by whe truſtees was uareaſonable, 
he would be ready to ſubmit, but not otherwiſe, 
it appeared on vvidenee, that the plaintiffs were 
2 


of fun 1735. | 
applied to the truſtees 
Daniey and Ward for their conſent, till he had been 

The bill is brought to compel Mr. Daley the 
father to the ſpecifick execution of the marriage 
agreement, or ſuch other reaſonable ſettlement u 
the court ſhall direct may be executed by him: 
that the truſtees — join in the ſettlement, or 
fign their conſent, ſo as to prevent a forfeiture, 
and that they may execute the truſt in the two 

The two material points for the defendants the 
truſtees were, firſt, whether what the truſtees have 
done amounted to a Tonſent to a marriage of the 
plaintiffs. | 

Secondly if the truſtees have done amiſs in re- 
fuſing their conſent to the match. 

On the 11#h of December 1738. Lord Chan- 
cellor gave judgment, 

That the marriage of the plaintiffs was ſub- 
ſtantially with the conſent of the truſtees. 

Firſt queſtion, whether the condition annexed 
to the power is ſuch a condition as lady Clanrictard 
could anne; ?! | 

Secondly whether there is evidence ſufficient 
on the part of the plaintiffs to ſhew, that their 
marrying was with the conſent of the truſtees? 

As to the firſt, I think lady Clanrictard had a 
power to annex this condition. e — 
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As to the ſeoand, I chink the condition has been 


unteaſonable, and therefore a court of equity will 
he juſtified in taking as great & latitude as may 
be in the conſtruction of it, to prevent a breach: 
if the marriage was ſuch as was fit, there could be 2 
no objection either to the perſon, ar to the eſtate 

of the plaistiff Mr. Daley; neither was it a diſ- 
paraging ſettlement : It appears through the whole 
cauſe that the lady had a ftrong inclination. to the 
match, and therefore in ſuch a caſe the truſtees 
ſhould have conſidered themſelves in the light of 
2 parent, and ſhould have readily come into 8 
conſent, - 

It is manifeſt both from the letter and diſpoſition 
of Mr. Manley one of the truſtees, that he agreed 
to the propoſal, and gave his conſent that it 
ſhould be a match ;' and the letter is Jikwiſe evi- 
dence that the truſtees in general approved of the 
perſon, bebaviour and quality of Mr. Daley; and 
it is alſo evidence of their conſent to the marriage, 
provided Mr. Daly the father will make the 
ſettlement he propoſed. | * 

The words in the letter, we _—_ . — — laying 
anſent, mean from the neceſſity of the thing, and nue we 
— happineſs of the lady, and ought to HO LO 
conſtrued a preſent conſent, that if the father the happineſs of 
would make the ſettlement, they would not break the — 
the match. ö "ſent conſent. 

I have been conſidering of the evidence of the 
conſent. e 3 

As to the conditions, whether precedent or ſub- 
ſequent, where they are in reſtraint of marriage, 
the court have always put the moſt favourable 
conſtruction. upon them, to prevent a forfeiture; 
and for this purpoſe Farmer v. Compton, Ch. Rep. 1. 
is a very ſtrong caſe, — — 2 Cha. 

Rep. 13. under the names of man contra Fofter, 


before lord Nottingham, is a caſe in point. 


— 
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The truſtees have ſignified their conſent, that 
a ſettlement ſhould be made according to the 
prayer of the plaintiffs bill. And therefore I will 
decree accordingly. ' Dennis Daley 'Eſq;—and lady 
Anne his wife, v. Sir Edward Desbouverie, and 
others, 2 Att. Rep. 261. pl. 200. {4 
The words under A queſtion aroſe on the marriage ſettlement of 
the marriage Sir John Wrotteſley, who created a term for years, 
ſettlement, oe®. in truſt, © to raiſe and pay, if one child only, 
without the fa- 6000 J. if two, boool, to be equally divided; if 
ther's conſent three, or more, 8000 /. to be equally divided, and 
ould forfeit the ,, be paid at their reſpective ages of twenty-one, 
portion, extended or marriage; and it was provided, that if any of 
to the whole in- the ſaid younger children ſhould marry in the 
macht pet, father's life-time, without his conſent, and after 
under this ſettle- his death without conſent of the mother, ſuch 
meat, whether child ſhould forfeit his or her ſaid intended portion, 
tingent. done to be diſtributed among the reſt at the age of 

twenty-one, or marriage with ſuch conſent, or die 
before twenty- one, or marriage with conſent; the 
portion to be divided among the ſurvivors, at the 

age of twenty- one, or marriage with conſent. 
Frances, one of the daughters, married with Mr. 
Bendiſb, without the conſent of the mother; and, on 
the hearing of the cauſe before lord Talbet, on the 
6th of Augu/t 1734, it was held, that ſhe had 
forfeited her portion by ſuch marriage, and was 
Jo decreed to the other children. | | 
One of the daughters is ſince dead, before 
twenty-one, or marriage ; and the petitioner, Mr. 
Bendiſh, who married Frances, applies now, in the 
right of his wife, who is twenty-one, for her 
diſtributive ſhare: of her ſiſter's contingent portion. 
The queſtion is, whether Frances, as ſhe has 
forfeited her original portion, is intitled to a ſhare 
of this contingent portion, on the death of her 

ſiſter before twenty-one, or marriage. 

Mr. Vilbraham, for the petitioner, who was 
not twenty-one when ſhe married; but 2 
2 | g7 it, BIA | that 


LY 
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e Lb Wills, apd kur 
R before ber ſiſter died, cited the caſe of 
7 Withers,. as a caſe in point. 


Mc. Attorney general, counſel ſor the other 


filters, inſiſted, that the whole term, and the 
whole 8000 J. was, under conſideration when the 
cauſe came before lord Talbot, and that he ex- 
preſsly declared Frances is not intitled to any ſhare 
of the 8009.4, which muſt. mean, that ſhe h had n 
intereſt at all, and could not poſſibly intend that 
ſhe had a contingent intereſt, | 

If the intention of the parties to the ſerrlement 
was plain, to giye the portion over on marrying 
without conſent, the court will not train to ct 
it no forfeiture,  ,, 

The whole tenor of the ſettlement i 15. that none 
of them ſhould be, intitled unleſs they had per- 
formed the conditions. 

Mr. Solicitor general, in reply for the petitioner 
faid that the clauſe of forfeiture does not at x 
affect the contingency which has happened. 

The ſaid 1 tered rtion. is the on! thing 
which is to be forfeited, and can mean only what 
ſhe is intitled to at "the commencement of the 
term, nor are there any words whatſoever, that 
give over any ſhare that might wo ay" was 


99 


twenty-one, or marr age, 
That Frances i is inti ed tc to this diſtributive „ae 
becauſe one of the contingencies has happened 
ſince her artajning, the age of twenty-one, and ſhe 
may yet marry a ſecond huſband with conſent, 
ord chancellor; As this is the caſe of a for- 
feiture of a marriage portion, the court will make 
ag favourable a conftruCtion as poſſible. 
1. For, | as, Mr. Solicitor general faid, if this had 
Find amiſſus, t he, court would let it be where 
it is fa len, agd 1 not * it from Frances; at the 


fame time, 1 auſt make ſuch a eee 


will ſuit the intention of the parties, 


. 
4 4 
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Yotammnts, Lot with, Ond' Bumi, 


11 nas been objedted by the defendant's counſs 
that that the dite is precluded from what 
ded by the "pecion, by lotd Talbot's de- 


Boe this will not hold, becauſe the terms of the 
orc are, that Funds . A. tiring married 
Higham Bendijh, after 2 death « John What 
by, without 1.1 * ſent of 0 ber mother, 
is not intitled- io any 4 2 Sooo l. 

The declaration of the court being in the pre- 
25. tenſe, cannot be extended ſb far as to exclude 

any ching ' the might be intitled to by a fubſequent 


66 tingency, if within the terms of the truſt. 


The rather, becauſe the reſt of the daughters 
were not intitſed at the time of the decree, being 
all under age, and therefore all were at libe 

apply to the court for further directions, an the 
applica fern left open to Mrs. Bendiſb, as well a 


But, however; the ebunſel are right as far 1 


they have afgued from the reafon of the 
which brings me to the conſtruction upon the 
truſt itſelf. Now as to this, it epends upon the 
frame and tenor of the whole truſt. 

Tpere is one thing pretty extraordinary in the 
petitioner's demand; which is his claiming a groſs 
ſum of 2000 J. the whole of her ori il > portion, 
for 8000/7. was all the proviſion under the ſettle 
ment, if more than three children. 

What is the effect of this? why, that notwith- 
ſtanding ſhe has forfeited her otiginal portion, 
they will take back as much as the original po 
they have forfeited, which would be a great ab- 
hr nt and therefore muſt be laid out of the 550 


ion as it is given over: Therefote the Je 


' is reduced fing y to a fourth part of „ ere' 


daughter's fifth, and this muſt depend upon che 
clauſe of forfeiture, | we = a 
it, 
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. Firſt,, what is the meaning of hit, or ber aid - + 
intended portion. Now I do not think that the - 
word ſaid can be narrowed ſo far, as to relate only 
to the original portion; for tha word. portion o 
portions in this clauſe or declaration of truſt dees 
not mean the original portion only, hat the whole 
intereſt which each child might expect under this 
ſettlement, whether certain or cantingent. 
If it reſted ſingly upon the qlauſe of forfeiture,, 
I ſhould be of opinion the petitioner is not in- 
titled; but if you go on to the net clauſe it is 
ſtill plainer. ect e nu 07 Aut 2 

Here it is not in terrurem only, but a legal 
ſet it up again. * t. % 4 W neee 
Suppoſe the other three ſiſters had married un- 
der age and without conſent, would. not the term 
have determined can. ĩt be inſiſted then, that the 
two ſiſters. matrying with conſent ſhall keep the 
term on foot for the petitioner's benefit, when the 
whole term would: have ceaſed, if they had all 
married without confent, ; TOO | 

As to the part of lord Talbot a decree, that gives. 
Mrs. Bend;ſþ the ſum which the father has left by his. 
will to make up any deficiency.in his childrens for- 
tunes, Ithink it a very proper direction, and ſhould. 
have been of the ſame opinion, becauſe it would be 
very hard to extend the words make up to a forfeiture. 
ita daughter married without conſent; ĩt could not 
be ſo conſtrued unleſs the father had repeated the 
words in the ſettlement marrying, without canſant. 
Upon the whole circumſtances he diſmiſſed the 
petition, Mrottaſſey v. Hrotteſtey, 2 4th. Rep. 584. 


10 z in this caſe aroſe upon the follow- 
WII. b e 4) . 

Rue Badun, by will dated the twenty- Where there is, 
ſecond of June 17g, did conſtitute his nephew 3 condirion vi 
Gabriel Jaleurdin, and three others, executors; 4, a dere of 
and, among-ſeveral, bequeſts,. gave 1500 J. South» real or perſonal, 


Sea tate, and no 
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notice required to Fog ſtock to his 


be given, un 


dition, they can- 
not be intitled, 


n forfeiture in- p tion therein after directed and appointed concern- 


ing 70004, South-Seqa' ſtock, by him herein after 
deviſed to and for the uſe and benefit of the aid 
feven children of Gabriel Jubourdin, and did there- 
by alſo give to his ſaid executors 7000 J. Souih- Sea 
ſtoek, in truſt to transfer 1000/7. to. each of the 
ſeven children of his ſaid nephew Gabriel Fahour- 
din, to wit, Elizabeth, Gabriel, Mary, Rene, Dorothy, 
Peter, Caſſandra, at their reſpefive ages of twenty- 
one years, or days of marriage, they marrymg with the 
conſent of the | ſaid Gabriel Jahourdin the father, or 
his executors, or the ſurvivors or ſurvivor of them, 1 
be teſtified by their ſub ſcribing their names to tht 
marriage articles, or ſettlement of the Jaid children, ir 
witneſſes, or by being parties thereto, and executing the 


ſame : And in caſe any of the faid children fhould die 


before twenty-one, or ſhould marry without conſent as 
aforeſaid, then, and in ſuth- caſe,” his will was, that 


the ſhare or ſhares of the ſaid 70001. of ſuch child or 
children, as ſhould die, or marry without tonſent as afores 
ſaid, ſhould go and betransferred, ſhare and ſhare alike, 
to the other of the — ſeven children, at twenty-one, 


or marriage with conſent as aforeſaid, and did there- 
by direct, chat his nephew Gabriel Jaber 


ſhould receive and enjoy to his own uſe the yearly 
dividends and profits of the reſpective proportions 


of his ſaid ſeven children, in the ſaid 70001. until 
their age of twenty-one, or marriage as aforeſaid.” 
The teſtator died ſoon after; his brother is like- 


wiſe dead, and Gabriel Fahourdin, the nephew of 


the teſtator, is dead; Caſſandru married the defend- 
ant Graydon, July 25 1740, without conſent; and 


Puter mattied the day after without conſent 3. Gabriel 
Junior arrived at his age of twenty-ene, but died 


before 
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before the foifeirlites were incurred. by his liter" 
Cd bg , or his brothet Parr d tnattrige, withs 


out conſent. 
berſohs who bavs 


The bill is brought by the 
married the other  ildren of Gabriel Tabourdin, 
the elder, with conſent; to be let it to t eir reſpet⸗ 
tive ſhares forfeited by Chſſandta and Parr. 

Mr. Solicitor general cbunfel for the paintiff 
Ode point made dy the deſendants, in thielt 
anſwer is, that the Lesbe may ſtill 2 4 
Bat be ſaid the caſe of Fry y. Porter, Voue. 1 
was directly contrary, for at the rithe of t 
marriage only, the-timſtnt muſt be given, becals 
then it muſt eee o over to the ofhiet 
children if wit 15 that the executors 
upon conſenting 250 cannot bring 4 blut td 
_ it from * G chil p . 

ottefley v. Wratteſtley Jun i: 4 25 
bt fy th in point; but ny es, i £06 | 
they approve' of it 98% 1 
W of the cRildrgns marrying 
1 66 conſent, or ivat at twetit) one, they are 
ited ko the capital, and then is ati fl 
the dividends ; {6 tat the dtoduce of the ftgelk 
in the father's Kands mage}. a fund for the 
benefit of the children, 4 part” of hib peefonil 
eſtate; nor will the defetidants be intitled 
ſhare of this produce; for this was cerradilly gi 
only im lieu of S ald from the dea 15 
the father, the intereſt muft follaw the ſamie 
with che Capital. 
Py. 2 5 counſel for Par 25 
The marria eee * 
6% 8 e 
is it by the plaintiffs, chat C 
2 3 ju the I 00. 
7000 l. Sanb-Se 

The queftiöt then is, at Bic 0 r. 

ſeited or not?” there is a fact which the gentethen 
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that the executors did not give him any notice a; 
dition ; and though it was 1 in 
orter, not to be neceſſary, yet that was, boon 


real eftate was | forfeited, and it is the law fays 


there, itis not neceſſary, and therefore in that caſe, 


E perſon muſt bring himſelf within the terms: But 


I do not recollect it has ever been determined ſo, 
where perſonal eſtate has come in queſtion ; for 
then it is in the nature of a legacy, and muſt be 
governed by rules. of the civil law : Where the 
whole reſts in executors, they ought to give 
notice; for where there are legacies in à will, 

An though not de- 


5 e on the ſame fide: The words 
W and proportion in the firſt clauſe may have 
another conſtruction, than to extend in general to 
both clauſes, and if it can be conſtrued to any 
oper r ſenſe, the court will incline to it, as forfei- 
es are not fayoured, and that the teſtator did 
not intend to involve the 1 500 J. with the 70001. 
- He argued that Gabriel Jahourdin's, though i it 
was a contingent intereſt in theſe forfcitures, 
was tranſmiſhble to his repreſentatives, as he 1550 
to be twenty-one; for a poſſibility is affignable in 
equity, and the defendants in that light are 
intitled : for there is no ny that makes it neceſ- 
fary 1 for the perſon, who has a contingent intereſt, 
to be living, when it takes place. Vide King v. 
Withers, Caſes in lord Talbet's time 117. Corbet 
5 Pali, 5 Feb. 1734 and Pinbury v. Ellis, 


A de . alſo iſo give to. bis executyrs ooo. 
South: Sea Aoci, in truff to transfer 1000 I. South · 
Sea feck to each of the even children at their eu 


es of twenty-one years, or days of marriage, they 
Ain with the conſent of, 92 | 


As this is given payable at a future time, theſe 


two different periods muſt be conſidered ſeparately, 
and relate only ta the transfer either at twenty- 


Re one 
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twenty - one without conſent, and on ſuch marriage 
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one, if that happen firſt, or on the day of marriage 
if that happen firſt, and though there is a mar- 
riage, without conſent, yet it is payable at twenty- 
one afterwards, ..if they live to arrive at that 


age. 
is a mere legacy, and not given by way of portio 


for the teſtator was not obliged by a debt of nature 
to provide for them: And therefore ought. to be 


governed by the rules of the civil law, whichjdife, 


courages forfeitures, eſpecially with regard to the 
1500 l. to which there is no forfeiture annexed. 

Mr. Solicitor general in reply ſaid, that the 
words manner and proportion have; two different 
conſtructions, the word proportion relates to the 
ſhares both in the 1500/1. and 70001. and the 
word manner relates to the time when it becomes 
payable, viz. the arriving at twenty-one, and the 
marriage with conſent, according to the rule that 
verba relata ineſſe videnture. ia toad 

As to what bas been inſiſted on with relation 
to Gabriel, junior, that a_ ſhare in the fortunes 


forfeited by Peter and Caſandra velted in bis 


repreſentatives ; it is impcllible it could take 
place; for Caſſandra and Peter both married before 


it is given over immediately, ſo that their fortunes 
were forfeited before the time of veſting came, 
and are therefore abſolutely gone. Nan 4 
Lord Chancellor. Seyeral-queſtions have been 
made at the bar.. & R and 
Firſt whether there is any forfeiture at all, 

* Secondly what will be the extent of it. 


Thirdly, what ſhares, the parties claiming 


under the forfeiture are to take. 5 
Now as to the. firſt, it js extremely plain there 


>a forfeiture incurred by a marriage without. con- 


ſent, or otherwiſe this would not be conſiſtent 
with the reſt of the caſes on this head. The 


only — mopoors tn be made, is, that. the 
510 2 


g defendants' 


Mr. Chute: for Ms. Caſſandra Graydon : This 
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defendants had no notice of the condition in 
the will of Badowin. I ſhall lay this out of the 
caſe; for where there is a condition annexed by 


2 will to a deviſe of real or perſonal eſtate, and no 
notice required to be given, nor any 


perfon 
ta cules x rare Ei 


the condition, or cannot be intitled; 

they do not, where there is a deviſe over, a 
derlei incurs. Nor in the reaſon of the thing, 
do I ſee any difference at all between real and 
eſtate: And therefore where no body is 
to give notice, the parties muſt 
take notice. Tt is ſaid the executors ſhould have 
notice, but the. teſtator has laid no ſuch 
obligaton upon them, neither do the executors 
—— nn intereſt, whether the condition 


de rmed or broken. 


To one for life, - 


ſecond queſtion is, what will be the extent 
of the forfeiture? whether the forſeitures are con- 
fined only to the ooo or by relation extend to 
the 1500 J. likewife: This is net quite fo clear, but 
Tam of opinion that the iture extends 
to both : — — other conſtruQion, 
Without contradicting or's own intention, 
vol ki Bu court eee For 
the 'teffator's putting the two ſums in different 
Tlauſes, was on acedunt of the gift of the produce 
of the 1500 ſcoek to his brother is life, 
or otherwiſe he would have thrown. the whole 
dd eee The original proportion would 
been a diviſion into ſevenths, but-is different 
wile! obe or two or more-of the deviſees matt 
withon} conſent, and therefore the proportions 
ariſe,” eons ©» ogy rnb pee 
ncies as th 
La peer e oy en has been rightly reel. 
hd every aig 
Suppoſe an eſtate be Hmited to one for life, and 


and to B. on cer g B. on certain — 4 wh and reftriQtions, and 


tain conditions 


and refiriftions, to C. -- pt a3 will take in every 


ond toC. in 
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cutors, c. in truſt to ttane fer c. to be 


and 
this forfeiture are to take? 
Mrs. Caſſandra 
25th of Faly, and Peter — £24,935 
It is inſtſted by Peter's counſel;that he is 
to a ſhare —— — 9 It Ent: 
extraordinary that marrying toit 
conſe ſhould forfeit. his nate rm bop 
advantage of the very. ſame offence. in his 


ä — — died l 69d 


See the clauſe in the will, beginning with, and 
in EE er ers the foarg'ty 
c: 


wi d e Av or 


What is the 
ſhoves 7 why the whole that the children ſhalſ b 
intitled to, as well the original as the contin 
portions ſhall go and be transferred, c. and 
brings it to the caſe. of Mer. Bauuyßb in Nut 
v. Wrotteſley, where I determined in the 
manner on the word Portion, which is not at a 
more general than 2 
caſe, © And did thereby alſo give to his ſaid xe: 


reſpective ages . of. twenty: one years, dr dif or 
marriage, they marryi g with the —— e 
It is ſaich this is a condition not annexed: to the 
ige of but confined to the day of 
marriage only. But if they marry without confehy 
before twenty-one the condition is broke; and it 
was the intention of the teſtator, that there ſhovfd 
be — new time — 7 6 — 
to be abſolutely p herefore,' this- 
forfeiture of — avoids the abſurd 
tion, that they may talte advantage of the brea 


of condition which —— have been guilty of them 
L 3 As 


ſelves. 


149 
and reftrition — lata vl abe wee 
tion to B. this expreſſion may be found in — 5 
even to this day, but 0 coumphly in preceding han- 
admittances to copyholds. dien to .. 
The third queſtion will 12 — the ares 
proportions the ſeveral ee 8 ' 
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Whereeither real _, Ag to the point relating to Gabriel, I am of 
2 — 2 Opinion, as he attained his age of twenty-one 
contingency, and that it veſted in him notwithanding he died before 
| contingency the contingency of his brother and ſiſter's marry. 

does not take 
effect in the life- ing. without conſent happened, and therefore his 
time of the firſt repreſentative is equally intitled to a ſhare of the 
ry + * - forfeiture with the other children, as that fact has 
hel, his exe. tagen place, and the dying before makes no 
cutor will be in- ference, for. where: either real or perſohal eſtate 
thled. given upon a contingency, and that contingency 

— not take effect in the life · time of the firſt 
dexiſee, yet it real, bis bir, if perſonal, his executor 
will de  intizled. to. it; for though in law a poffi- 
bility is not aſſignable, yet in equity where it is 
done for a valuable conſideration, it has been held 
ta be aſſignable, and tranſmiſſible to the repreſen- 
* of deviſee. Vide Hbigden v. Wilkamſon, 3 P, 
132. 
Lord chancellor declared : Chauncy and his wif 
were intitled to one. fifth part-of the portions ſo 
feited, Wiſtern and bis wife to another f ar 
and bis wife to another fifth, and one © 
defendants the exrcutor of Gar the younger, 
to Another Hab Fiume 191 1 14 
The ſhare, of Gabriel i * ill, his: 11 
fi «ag muſt — — and the 


Gove l — es 

* — —.— be paid on; the day of her 

qparriage with-intereſt from the teſtator's death, in 

ſe ſhe married with the conſent of Samuel Burton 

Fla þ er father ; but if ſhe married without ſuch 

je ar died before marriage, then the teſtator 

rapes this 6000/7. to all the children of his the 

teſtator's brothers and ſiſters, to be equally divided 

8 Wien then the teſtator died, and the ſaid 

5 then about nineteen years old, 

Uh ler by 8 a match for her with 
I 
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lord Nettervillez but after, Burton weighing his own 
circumſtances, and his inability to make good the 
propoſals by his friends made to lord NetterwiHte, 
entered into ſchemes to accompliſh the mateh 
without entering into ſtrict ſettlement” or agree: 
ment; and to that end gave the lord and lady 
frequent oportunities of coming together, and 
at length finding their affections engaged, went 
one day out in his chariot 'on purpoſe, as was 
proved in the cauſe, to give the young couple an 


opportunity of | privately” married, which 


accordingly took effect the laſt of February 17. 
After Burton taking advantage of the marriage be 
ing thus had, and under pretenee that the lord and 
lady had not obtained his conſent;'prevai:ed upon 


his lordſhip in full form to make a eonſiderabiub 


ſettlement on his lady by ber late maiden name; 
and to be married again with full appearance 
his the ſaid Burton's conſent, as being party to 
the ſaid ſettlement, and conſenting to dhe fuld 
marriage; but the parties to whom the boo 
was given over brought their bill, inſiſting 
the mariage in "February 1737, was without 
Burton's conſent. But it was decreed by the lord 
chancellor in treland,” that the lord and lady 
Netterville were well intitled to the ſaid fortune 
to de applied as by the artieles was agreed Amt: 
on appeal the decree was affirmed by thes lords 
here. April 1737. Rud. Lato & Eq. 198. „. 
I leave and bequeath to my daughter Anm aοꝙ ia 
tu be paid her on the day of marriage, or at tho age 


twenty-one years, which ſhould firfl huppenm x an 
caſe my faid daughter Anne pt inert 


ſent and approbation of Robert Oliver, Eſq; Betkley. 


Taylor, Eq; John Croker, E and my fait 
John, Sa two of them; ¶ furtherdeave — 
to ny ſaid daughter Anne, the additionai ſum of 2000%. 
more, OTHERWISE NOT. ' Anne coming of age, 
writ to Oliver to know what fortune ſhe was in- 
titled unts; who ſent her caunſel's opinion, that 
* 1 4 ſhe 


" gf 


16. 


had not obtainad it, I tali it, the, firſi apinion had 


be was 40 marry, AND NOT OTHER WI 


2 Laſt Wills, aud Executors. 
dhe was intitled to the additional 2 whether ſhe 


many-with or without da 
being given cu. After her brother John, 
the match ha ſaw her carrying foreward, — 
ſych didike te her, and warned her, chat if ſhe 
in lit, ſhe would, forfeit the additional 
2990.4. and their xeferring thamſelves to another 
counſel, who was A relation of the family, he was 
in opinion with the brother; however the lad) 
thought proper io proceed in this amour, and 
dhe Waftisge ok place. And on a bill by the 
huſband. and wife, the cofirt of Exchequer i in A* 
land decreed ita focfeiture, Nolmus & us" v. Lyaght 
and 24 My 1785, an appeal was to the lords 
but it ended by compromiſe. Had 4000 
dion given 49 ber, hut on condition if ſhe married wit 
H conſent, #hat.then 2000 1. f it ſhould be gang 
and iet tohen; in ſuch caſey it not being given over, 
lieg ſolicited tho conſent mecaſory, though Jo 


been right ; ad it was: not in ſuch caſe given over 


e e een, 


10 4% par farmed on her part; ſhe was ft to marry, 
aud thai with ſuch conſent, to male ber title. w the 
additional. 2000 J. and theſe were the terms . 
never married, this additional. ſum neuer have 
teen raiſed ; and her marrying, but that without con- 


ſent, was falling principally ſhort t oe germs annexed ; _ 


that tas in the very point armed 2 

a. 2 vere of that condition. d. Law 
0 

de teſtatrix deviſed 300 l 0B. her daughter, 
if ſhe — under twenty - one without the 
"ef. executors, or the major part of 
the legacy to go to the children of 
iter, the wiſe. of C. and made C. and two 
d u B. being at the houſe. of C. 
his ſon by a former wife, with his privity, 
being under twenty - ono. B. and her Ebrien 
8 ring 


Hay 
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bring a bill far the legacy; C. in favour of his 
other children inſiſts that the legacy ; is forfeited; 
the other executors confeſſed 5 had notice of 
the — — yt t did not contradi N | 


of it, I; 5 that the plaintiffs ſhoyld have 
the oy the 2 og n. een ol 
I rte, 2 Fane 5d: . 


of void De 5 of Land, 1 on, il oh 
Law itſelf, or wow the N . Low, 

wi Lat admit. . : 

bd l heir 1 a deviſe in 


this is à void deyiſe, and the heix ſhall take by foe 1 the heir 
2 as his betten title; for che een Rrentheng dedeat, ans 12 


s title by away the en ry of ſuch as may iy we vil. 
ar Bok haye by right ta the en, r if he 
he deviſe, he is in hy purchaſe, 
Raul. 2 A Plætud. 345. Gadb. 401. 


4. 30. 
Fo. 2. Fenland NN 8 c . 


maipder to, J. &., Mbq is, his heir at law in fee, this 

4 a "7 29 7 8 _ 8 ion 
the pargic 9 — . R 
e without any her diſpalition 


nr 6 jd rebar 
1 Ab. 626. Arz 10 ar | 


is heir at ang ex parte maternaz 
1 is a ow. 4 deviſe to the heir at law; though K 
was urged, ta ſupport the deviſe, that if it obtaiue t. 
the heir, ex parte paterna might in the end inherit, 12 
which he could never do if the deviſe was rejected; = 
yet the court adjudged the deviſe void, becauſe this 
is n alteration made in the tenure of the eſtate, 
nor is the quality thereof any, ways altered; but 


where the — takes by the will or by deſcent, 
it is a fee ſimple, and it would be but awn. ger 
to 


Teftaments, Laſt Wills, and Executors. 

to make him take by the will. Hedges and Row, 
3 L. 127. 2D. 4. 558. p. 15. 

Alter if another But where another eſtate is created by the will 
eftate is creates than would have deſcended to the heir at law, or 
than Where the I of the eſtate is altered by the 
de- deviſe, there the diſpoſition of the will ſhall pre- 
the vail, though it be made to the heir at law. Mor 
aſtate is altered. 680. Godol. 461. 1 Rol. Ab. 610. Hob. zo. 
As where a man hath a ſon and a daughter, and 
deviſed that his land ſhall deſcend to his ſon, and 
if he died without iſſue of his body, remainder 
over ; the ſon by this deviſe takes an eſtate- tail, 
though heir at law to the deviſor, becauſe here 
is an eſtate-tail created by the will, and the 
heir muſt take under the will, or the remainder 
would be void. Fob. 30. 1 Rol. Ab. 610. A 
man had iſſue only three daughters, and deviſed 
his land to them and their heirs; this deviſe, 
though to the heits at law, is good, becauſe it 
makes them joint-tenants, in which furvivorſhip 
takes place; whereas, had they taken by deſcent, 
they had been co-parceners, and the will altering the 
uality of the eſtate ought to prevail. 3 Lev. 128. 
A deviſe to dean , If a man deviſes land to A. in fee, and if he 
in ſee, and U be dies without heirs, then B. ſhalt have it, the laſt 
die wichout heirs, deviſe is void, for a fee cannot depend upon a fee; 
remainder 0v*" for no man can ſay when the heirs of J. will fail; 
ber is void as And to allow of the remainder to B. upon ſuch 
— per- à diſtant contingency, is to perpetuate the eſtate 


will 
have 


in the family of A. and yet a remainder 


or intereſt in B. which very poſſibly may never 
veſt ;' and as theſe eſtates are unalienable, though 


all mankind ſhould join in the ſale, the reaſon 


and policy of the law will not admit of a longer 
contingency, than for a life or lives in'eſſe, wearing 


out together, or the term of twenty or thirty years. 
Dur 41. 4. Brook 234. Co. 85. b. Bul 1195. 


2 Rol. Rep. 220. Gadil. 35 5. Cro. Eliz. 205. 


Plowd. 29. 2 Leon. 69. Inft. 18. 5. Popb. 27 
Ab. 626, | Dier 124. | * 


4. 
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I. deviſed to the drapers company and their ſuc.D&iſc to a cr. 
| cefſors, upon truſt; to convey to B. for life, and 7, over tn the 


to his firſt ſon, and all other his ſons for life; and teſtator's iNue for 
to their iſſue male for life ; and for want of ſuch'\'* totes quoties, 
iſſue, to J. S. for life, and to his iſſue male for un to create a 
life, &c. and ſo to a great number of them for life, perpetual ſucceſ- 
and to convey toties quoties. The court held this $92 for life, voi 
attempt to make a perpetual ſucceſſion of eſtates v7 
for” life to be vain and impracticable; however 
that there ought to be a ſtrict ſettlement made, and 
the intent of the teſtator followed as far as the 
rules of law would admit of; and therefore 
directed a ſettlement to be made ſo, that ſuch who - 
were in being ſhould- be only tenants for lifez 
but where the limitation was to a ſon not in 
being, there he muſt be made tenant in tail. 
Hummerſton and Hummerſton, 2 Vern. 735 nn 
Rep. 332. Rep. Eg. 128, 207. Pre. Cb. 455. 
Gilb. Rep. 128. 2 Eg. Caf. Abr. 457. Pl. 1. 

1 K 1 ; Innen 27k 


Of void Deviſes of Lands by rhe Incertiinty of 
the Thing deviſed. {© 
Eviſes/are void and rejected where the wards u, .__ 
of the will are ſo general and-ineertain, that l e b . of 
the teſtator's meaning cannot be collected from certainty of the 
them; according to that rule, as the heir at Jaw ching 45d 
has a plain and uncontroverted title, unleſs the 
anceſtor diſinherits him, it would be unreaſonable © 8" * 
to ſet him aſide, unleſs the intent of the anceſtor . 
is evident from the will; for that would be to ſet 
up and prefer a dark, or at leaſt a doubtful title, 
to a clear and certain one: But as it is likewiſe a 
rule in the conſtruction of wills not to reject any 
words in a will which can have a ſigniſication, 
theſe two have been the occaſion of ſeveral doubts 
and reſolutions concerning the intention of the' 
teſtator about the diſpoſition of his eſtate, whether 
he meant his real or perſonal, or what part of 
1 them he intends to paſs by the words of 
18 1 bu , 


A 
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Tink Who mp © A man, ſeiſed of lands in a borough where 
— lands were by cuſtom deviſeable by parol, deviſes 
in cheſe wards, I give all to nn mother, all 1s my 
meter: It was held, that the lands paſſed not; 
ſior the words were too incertain, and not ſufici- 
ent to diſimherit an heir. Bowman and Milbank, 
IT. 130. 2 D. A. 527. p. 16. 
many 5 — weF Cn fee-ſimple, and lands for 
lands and tee. Years, and be deviſes all his lands and tenements, 
ments, a leaſe the fer · ſimple lands paſs, and not the leaſe for 
for years will Peurs ; but if a man hath-a leaſe for years and no 
NOTE freebold lands, then by a deviſe of all his landy 
and tenements the leaſe for years will paſs. Ro 
and Barl, Co. Car. 292. Godel. 237, 352 
2. 4. 87. p. 13. 3 P. A. 364. p. 6. 

A man of a meſuage in 4. and of 4 
weſuage and ence — deviſed to F. 8, 
bis houſe in J. wich all other his lands, meadows, 
and paſtures, with all and ſingular their appurten- 
ances whatſoever in B. It was held that the 

houſe in. B. did not paſs ; for though by the feoff · 
ment or leaſe of lands in D. Houſes will pak, 
becauſe to be taken moſt ſtrongly againſt the 
| feoffar, &c, and the land paſſing, the houſe there- 
upon muſt. alſo, paſs, yet wills are to be taken 
according to the — af the deviſor, and 
when he deuiſes his houſe in A. and lands in B. it 
cannot be preſumed that he would have more paſs 
than. by the. words is expreſſed. 2 Au. 123. 
Where th lids If a man is ſeiſed of lands in a vill, and in 4. 
Ball pad ab and B. two hamlets in the ſame vill, and deviſes 
be deviſes all bis all his lands in the vill, and in A. no part of the 

** land in B. ſhall. paſs; for his naming one hamlet 
only, fully ſhews his intent that the lands in the 
other ſhould not paſs. Drier 261. 

A man having two ſeveral moieties of lands by 
urchaſe of the ſame perſon, one lying in Kent 
2 the other in Eſſe, deviſed all his moietics in 
Kent 3 and it was held that both paſſed; for the 
words beings al bir nada, they cannot be fte, 

W 


morigagrs, dobty, and other goods whot/oover, I geviſets 
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with. one moiety only, Mirrel and Nichols, Bulft. 
117. 2 Bal. 1 ut. 396. 5D A. 525. P. f. | 

A. ſeiſed 'of called H. hog extending 
into two towns C. and D. deviſed all his lands in 
C. called Haylands to J. his younger ſon and his 
heirs z and after, in another part of his will he 
willeth, that if his ſon F. die without iflue, that 
his wife ſhall have Haylends, and died; J. died 
without iſſue: Reſolved, - that the wife ſhould 
have only that which was in C. becauſe there was 
no more deviſed to the younger fon. Wooden and 
Ochorn, Cro. Elia. 674. 2 io 77. 2 D. A. 525. 

b. 9. v ag when roy rn, might have been other- _ 

gilt if the iſe deen to the elder ſon, and it 
he died without iſſue, to the wife, for te would 
have the whole; that in C. rn, part poor \ 
D. by deſcent. | | 

A _ ſeiſed in e ee inch 1 
one adjo = the othet; the one in thepoſieſ<, vrong deſeriy 
= of 4. the other, being 2 cornerchoufe, in tion of the ten- 

the poſſemon of B. he deviſes: his 'corniet-houſe In int in poſſeſſion, 
the poſſeſſion of A. and B. by theſe words, only 
the corner-houſe which is in the poſſeſſion of B. 

960405 — ee 
the polſefion of J. Ral. 46. 613, 6 % ö 
"A man died ſeiſed of lands in 4. Rane 

s in C. being in him by mortgage forfeited, 
he deviſed the lands in pry. bee 
ſons and their heirs, and then adds this elauſe, 


vin All the re of my goods, chattels, heaſrs eftares 


157 


my wife, after my debts and legacies paid, and made 
his wife executrix. The wife entred into the 
lands, deviſed them to M. in ſee, and 
died, Reſolved, that by the words of the deviſe 
to the wife of all niyefate, ages, Ne. an eſtate 
for life only paſſed unto her; but it was 
that if he had deviſed all his eſtate in fuck land, or 
Had mentioned that he had ſuch lands | 
iy fer, e 
pa 


. 
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138 Tehaments, Laſt Wills, and Executors.” 
paſſed. Wilkinſon and Merryland, Cro. Car. 
449. Jenes 308. 2 Rol. Ab. 700: p. 15. . 5. 
A. 170. p. 14, 15, 16. Pide 261. 

A. ſold lands to B. but before a conveyance was 
executed, B. ſold the ſame lands to C. and then 
A. conveyed to C. and C. being thus ſeiſed deviſed 
the lands his — = theſe words, / 
bequeath to R. my ſon all my ich I purchaſed 
B. whereas in ſtrictneſs of law he — 40 

them from A. who conveyed them to him; yet 
this was allowed to be a ſufficient deſcription of the 
land, and conſequently a good deviſe of it, becauſe 
3 the purchaſe was made from B. the money being 
paid to him. Thorp and Thempſon, 2 Leon. 120. 
A. being ſeiſed of a houſe called the Mhite Swan 
in Old Street,” Londen, and of a garden thereunto 
belonging, deviſed as follows: 7 deviſe the houſe or 
 teriement wherein W. N. dwilleth, called the White 
Swan in Old-Street, to J. D. for ever. W. N. at 
the time of the deviſor's death inhabited the entry 
of the ſaid houſe, and three upper rooms therein, 
and J. G. held the garden and other places in the 
houſe, and ſome others other rooms. Reſolved 
that all the houſe paſſed to the deviſee ; for the 
deviſe being, that houſe or tenement, and the con- 
cluſion being called the Mite Swan, both of them 
import the whole houſe; and the words, wherein 
W. N. dwelleth, do not abridge or alter that de- 
viſe; and the houſe being named by a particular 
name, although V N. never dwelt in it, it paſſeth | 
by the deviſe. Chamberlain and Turner, Cro. Car. : 
| 
| 
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129, 200. Jen. 195. 2 D. A. 526. p. 12. 3 D. 

A. 175. p. 6. I bent 
What paſſes by 4, ſeiſed of a meſſuage and two actes of land 
aan, pertinent, in N. and of two acres-of meadow in K. uſed and 

occupied the ſaid two acres in X. with his lands 
in N. and in his will deviſed the meſſuage cum 
omnibus & l — vel 2 modo | 
ſpettantibus to X. filio ſuo & heredibus ſuis in per- | 
petuum, and for want of - ſuch iſſue to E. his 

daughter 


| 


the deviſe; | 


daughter for ever. Reſolved, that 
cum pertinentiis, the two acres of meadow did. not 
paſs ; but otherwiſe it had been, if the deviſe had 
been cum. terris pertinentibus, for then that which: 
was uſed with it would have paſſed. Hern and, 
Allen, Cro. Car. 57. Hutt. 85. 2 D. A. 5265 


IT. | ni 
+ A. deviſed divers legacies in money; then he 
deviſed lands, and after that he deviſed as follows: 


All the reft and refidue of my money, goods and chattels,.. 


and other eflate whatſoever, I give to J. S. whom I 
make my executor. The teſtator having other lands, 
it was decreed by the lord keeper that the other: 
lands, did paſs. Tirrel and Page, Ch. Ca. 262. 


4 man — . — — * poſſeſſed — perſoa 
a leaſe for years ers. a chattels, 5. 
deviſed one ent to one of his ſons, — 0 te 
tenement to one of his daughters ; and then adds, lands. 

liem, I make my twa ſons erecutors of all my goads. . 

moveable and immoveable, and all my lands, debts, duties 


and demands, It was held that by this clauſe no 
eſtate in the three tenements, of which the deviſor- 
uss ſeiſed in fee, paſſed. to the executors by force 


of the words, and all my. lands, becauſe the leaſe. 


FT. _— might well ſatisfy theſe words. _ 
hi * 1 93.28 ..Y 
A man, who had a real and perſonal eſtate, but 
no leaſe for years of any lands, deviſed, in this: 
manner, I mate my niece exetutrix of all my goads, 


lands and chattels, The lord chancellor heſd, that 
the real eſtate did not paſs by theſe words; and 


' that the word lands was not uſeleſs, and to be 


rejected, for that in all probability there might 
be rents in arrear of thoſe lands which would paſs 
to the niece by her being made executrix. Piggott 
and Penrice, Rep, Eg. 137. Prec. Chance 471. 


A. deviſed certain lands to his youngeſt ſon in where the re- 
fee, and then goes on thus: Item, I deviſe all my geren of lands 


lands in D. to my wife for life: Item I deviſe the 
lands, which I hold of G, 7. to my wife for 1 
5 tem, 


- 


2e, 285. Ci, 5e. 3 229. Lov 


Thane, Tas Wilth nbd En 
Them, I deviſe the lands, which I purchaſed of 

. to my wife for life: Jem I deviſe my (aid 
ande to m ſon Edtvdrd Camach and bis heir 


foe ever; It was held, that not only the reverſion 
of the lands purchaſed of J. S. but of the lands in 
and of the 


D. lands held of G. 8 
NE lier ts Barrow and Gamearch, Skin. 1 
* ſeiſed of the minor ef B. and of ot 


— area the manor of 
B. B forfix part of the Sther lands to 7. 
S. in fee; 7d then deviſed tr roff of his lands in 


8. er elſetvbere, to his brother, &c. B 
—_— the manor ow 


the 


N , $ $4 


0 . 


| „ thoagh it ap- 
| cienit to Ae the 
ies. ' Meh. 1. &M Willews ydeat, 


212. l 
—— 8. deviſed Black- Aare to 4 for life, and 
por, 11 deviſed; to be 


* ivided between his 
was held, that the reverſion 

by theſe! words. Rooke and 

8 Ch, 29. 
De A being tenant 
in fall Pings — of iſſue extinct, of ſome 
lands, — — to truſtees; in truſt for him 


and his heirs; and as to ſome other lands, 
tenant for life, remainder to his firſt and other ſons; 


remainder to truſtees in fee, in truſt for the right 
\ 'Hoits of B. whoſe heir I was; and as to other 


lands, being tenant in tail, remainder to the right 


| Kelty of is father, —_ ——— 


5 
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and being likewiſe ſeiſed in fee of a very conſider« 
able real eſtate of his own purchaſe, and poſſeſſed 
of a very large perſonal eſtate, deviſed ſome part of 
his lands to his wife for life, and gave ſeveral lega- 
cies; and having no iſſue, deviſed all other his 
lands, tenements and hereditatements, out of ſet-+ 
tlement, to his nephew, provided he took on him 
his ſurname, ſubje to raiſe 4000 J. in caſe the 
teſtator left a daughter. It was held, that all the 
eſtates thus ſettled paſſed. by the will, notwith- 
ſtanding the words, out of the ſettlement ; for the 
word hereditament comprehends a remainder or re- 
verſion, as well as an eſtate in poſſeſſion. Mich. 
1708. Strode and Ruſſel, 2 Vern. 621. 3 Ch. 
Rep. 169. | 2 

A. being ſeiſed in fee of lands in D. upon the 
marriage of his eldeſt ſon ſettled thoſe lands upon 
him intail male, remainder to his own right heirs; 
and being ſeiſed in fee, in paſſeſſion of other lands 
in L. M. and N. deviſed all his meſſuages, lands, 
tenements and hereditaments in L. M. and NM. or 
elſewhere, not by him formerly ſettled, for the pay- 
ment of his debts, and after debts paid, then to J. 
S. his ſecond ſon. in fee; ſoon after the teſtator's 
death, the eldeſt ſon died without iſſue, and with- 


out having barred the remainder, but left ſeveral 


daughters. It was held, that the word elſewhere 
was a ſufficient deſcription of the lands in D. tho' 
of greater value than thoſe in L. M. and N. and 
that though it was of itſelf a ſignificant and ex- 


2 term, yet it was the rather ſo in this caſe, 


becauſe there were no lands or out- ſcirts not parti- 
cularly enumerzted, to which it could be ap- 


pied, but thoſe in D. that the words meſſuages, 


lands, tenements and hereditaments, were ſufficient 
to paſs the reverſion of the lands in D. notwith- 
ſtanding the exception, or reſtriftive words, not 
formerly ſettled. Trin. 1730. Cheſter and Cheſter, 
Fitz-Gib. 150. See 3 Wil. Rep. 56. pl. 15. 
Moſely 313, 337. 2 <a © 


A. deviſed | 


_ * 
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the making t 


\ 


A. deviſed to B. lands in D. S. and T. and all 
his lands elſewhere, and charged them with a rent- 
charge of 80/. per Annum. A. had lands in mort- 
gage that did not lie in D. S. or T. which were of 
much greater value than the lands in D. S. and 7. 
He had alſo ſome ſmall parcels of lands which were 
not ſpecified, which were of the ſame of thoſe de- 
viſed. It was held, that the word elſetubere was ap- 
plicable to the laſt mentioned lands, but not to the 
mortgaged lands, and that they would not paſs by 
the will; for the teſtator could not be thought to 
mean lands of ſo much value under the word ef- 
where, which is like an Et cetera, that comes cur- 
rente calamo ; neither could he intend that the rent- 
charge ſhould iſſue out of lands that were every 
day redeemable. Sir Thomas Littleton's caſe, Vern, 
3. 2 Vent. 351. 2 Ch. 4 n e 

Buy a general deviſe of all lands, tenements and 
hereditaments, mortgages in fee, though forfeited, 
will not paſs, nor will they paſs by fuch a generi 
deviſe, though the equity of redemption be, ' aftet 

the will, forecloſed or releaſed. 2 Vm. 
EN: I $a) ee 
f 1 man having ſettled all his eſtate of inherit- 
ance upon his wife for life,for her jointure, makes 
his will, and after having given ſeveral pecuniary 
legacies, ſays, All the reſt and reſidue of my eſtat 
chattels real and perſonal, I give and deviſe to af 
wife, whom I make ſole executrix. It was held, 
that the reverſion of ur # opp N did not pals 
by this deviſe to the wife, the precedent and ſubſe- 
quent words explain the teftator's Intent to carr 
only his perſonal eſtate; for in the firſt part of his 
will having given only legacies and no Jands, the 
words All the reſt and reſidue are relative, and muff 
relate to an eſtate of the ſame nature of that he 
had before deviſed, which was only perſonal ; for 
having given no real eftate, there could'be no reſt 

and reſidue of that to be diſpoſed of. Hil. 17 12. 
Marchant and Twiſden, Rep. in Eg. 30. 


of 
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"x Deviſes I. by Incertainty in the Deſeris- 
tion of the Perſon who is to take. 


Deviſe of lands to the eldeſt ſon of J. S. is Of deviſes void 
; or to his ſecond or. youngeſt ſon. So On 
; a deviſe to the wife of J. S, or though the be the 
called Em. for Emlyn, « or to Robert earl of, &c. tho to take. 
bis name be Henry. 1 Va. 3. A deviſe to a 
ſtock, family or houſe ger and Sal be in- 
r 
eldeſt ſon of J. S. by the ** of William, when 
his name in fact is Andrew, is good. Nelſ. Cha. 
0 
f Fy W as two ſons named J. and deviſes to Where parol 
his ſon J. all his lands, this is void for the.incertain 1 
ty, unleſs it can be roved that the teſtator mean — . 
one of them in particular, by the elder ſon's ; being of the teſtator. 
beyond ſea, probably dead, .&c. for theſe circum- 
ſtances clear up the intent of the teſtator; and ſuch 
zverment is admitted, becauſe it is conſiſtent with 
e will; and the conſtruQion, and judgment 
thereon, muſt be genuine, * taken from the 
* of the will. 18 Ce. 68.5. 
A man having iſſue two ſons and two daugh- 
ters, deviſed his land to his wife for life, and that 
ifter her death the ſame ſhould remain to his iſſue, 
This deviſe, as to the remainder, was held. to be 
yoid ; for the deviſor having ſeveral children, it is 
uncertain what iſſue he intended. Taylor and Sayer, 
ro, Eliz. 742. 2 And. 134. P. 81. Godb. 302, 
1D. A. 514. Pp. 2. 3 D. A. 182. p. 19. Sed vide 
Raym. 8 3. this caſe cited anddenied to be law, and 
3 Lev. 433. and 6 Co. 17. contra. 
A man having iſſue eight daughters by three 
renters and one ſon, deviſed his land to the youngeſt 
daughter, remainder to his ſon in tail, remainder 
to the two danghters by the middle venter for 
life, remainder proximo 22 of the de viſor, 
and 
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and dies; and after the eldeſt daughter has iſſue, 
and dies; the fon and all the daughters, except 
the two daughters by the middle venter to whom 


it was given for life, die wichout iſſue; the iſſue of 


the eldeſt daughter ſhall have it. Palm. 303. vide 


Stiles 240. 


The teſtator deviſed all his lands to one of his 
couſin Nicholas Ambur/?'s daughters, that ſhould 
marry.a Norton within fifteen years, and died; 
Nicholas Amhur/t had three daughters, and one of 


them married a Norton within the fifteen years, 


This was a good deviſe to her, notwithſtanding 
the incertainty. Bate and Amburſl, Raym. 82. 
= £33; 9.0. 5 

The teſtator deviſed lands in truſt for A. and the 


| _ heirs of his body, remainder. to B. for life; and 
further wills, that if A. die without iſſue, and B. 


be then deceaſed, then, and not otherwiſe, he 


* gives the lands to J. N. and his heirs ; though 4. 


ies without iſſue in the life-time of B. yet after 
the death of B. J. N. ſhall take; for the words, 
If B. be then deceaſed, expreſs the teſtator's mean- 
ing, that B. ſhould be ſure to have it for life, and 

alſo ſhew when J. N. ſhall take, 2 Vent. 363: 
to 


A deviſe of lands to truſtees in fee, in tru 


pay debts and legacies, and after debts and lega- 


cies paid, to ſell, and if any of the deviſor's name 
would buy it, ſuch perſon to have it for 200 J. leſs 
than the value; one of the teſtator's name brings 
a bill for the benefit of this pre-emption five and 


twenty years after. the teſtator's death; the bill 


was diſmiſſed. Lord Chancellor: If two of the 
teſtator's name ſhould claim the benefit of this 
deviſe who muſt have it? FHuck/lep and Ma- 
thews, Vern. 362. Fe 

A man deviſed lands to truſtees, in truſt for his 


daughter for life, remainder to the ſecond ſon of 


her body in tail male, remainder to her other ſons 
in like manner, remainder to her eldeſt daughter, 


and to the firft ſon of her body, taking upon him 


the 


„ 2 ac tw ee e Xo 
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the name and arms of the deviſor; and adds fur- 
ther, that he did not deviſe the eſtate to her eldeſt - 
ſon, becauſe he expected his daughter would 
marry ſo prudently, as that the eldeſt ſon would be 
provided for; the daughter married, and had iſſue 


a'fon, who died within twelve months after his 


birth; after his death ſhe had another ſon. It was 


adjudged, that this ſecond ſon ſhould take accord- 
ing to the words of the will, though contrary to 
the intention of the teſtator. Trafford and Aſhton, 
2 Vern. 660, See Wil. Rep. 415. pl. 116. 2 Eg. 
Caf. abr. 641. pl. 8. | | 

A. B. and C. were aliens and brothers. A. had 
iſſue a ſon, B. and C. were naturalized, B. pur- 


chaſed lands, and deviſed them to the heir of his 
brother J. and his. heirs ; B. dies, living A. and 


his ſon; the deviſe is void for the incertainty who 
is to take thereby; for A. being an alien can have 
no heir, of however being alive, can have none 


during his life. But per Glyn, chief juſtice: Had 


it been found that the ſon of A. was the reputed 


heir of J. though A. was an alien, 2 his ſon 
rin. 1656. 


might have taken by this deviſe. 
Fofter and Ramſey. 2 Cid. 23, 51, 148. Vaugb. 
4 Vent. 413. 2 Keb. 601. 2 Fon. 10. 2 
ent. 1. Sid. 193. Cart. 185. Lev. 50. Keb. 
65, 174, 216, 265, 535, 579, 585, 603, 670, 
699, 850. 3 Lev. 412. 1 D. A. 323. D. p. 1. 
2 D. A. 514. p. 5. 554. P. 10. 


A man had iſſue a ſon and a daughter, who had | 
iſſue two daughters; the father deviſed that all his 


land ſhould deſcend to his ſon, provided, that if 


my ſon ſhould die without iſſue of his body, then 
my land to go to my right heirs male of my name 
and poſterity for ever; the ſon died without iſſue, 
the brother of the deviſor brought an ejectment. 
It was held, that this deviſe was void, becauſe 

neither the brother nor the daughter could claim 
under the deſcription of the will; the brother 


could not, becauſe, _— he was of the teſtator's 
; 3 name, 


=— 
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name, he was not his heir ; the daughter could, 
not, becauſe, though ſhe was the, teſtator's heir, 
yet ſhe was not of his name, and ſo not within 
the words of the will, and conſequently the limi- 
tation was void for incertainty. Couaden and. 
Clerk, Hob. 20, f. Maor 860. Brownl. 129. 
Fenk. 294- Ent. 445. 2 D. A. 556. p. 1. 
3 D. A. 189. p. 6. 2 Rol. Abr. 416, p. 4. This 
reſolution is founded on a rule laid down in the 
old books, that he who takes by deſcription or pur- 
chaſe as heir, muſt be heir general or complete 
heir: For inſtance ; if lands are deviſed to the heirg 
of J. &. 1 S. is living at the death of the 
tor, the deviſe is void, for non eff heres vi- 
ventis; ſo if lands are deviſed to the right heirs male 
of F. S. and the heir of F. S. is a female, the de- 
viſe is void ; or if the deviſe had been to the heirs 
female, and the right heir had been a male, it 
would be void in the ſame manner; to which pur- 
poſe ſee Moor 860. Co. Litt. 24.b. 2 Leon. 70. 
Dier 99. Hob. 33. Co. Archer's caſe and Shel- 
ley's caſe'; but notwithſtanding theſe authorities, 
it has in modern caſes been held, that a ſpecial. 
heir may take by purchaſe, and that a deſcription. 
of a perſon by the name of heir, though, not heit 
general, operating with the intention of the teſta- 
tor, is ſufficient to aſcertain the perſon to take. 
A man deviſed lands to A. and his heirs during 
the life of B. in truſt for B. and after the deen 
of B. to the heirs male of the body of B. now Jiv- 
ing, B. having then a ſon. It was held, that by 
this deviſe the remainder immediately veſted in the 
ſon; for the words, heirs male now living, are a full 
deſcription of the ſon, who was then heir apparent 
of B. and known by the deviſor (who was his 
uncle and godfather) to be ſo, James and 
Richardſon, 2 Jones 99. 2 Lev. 232. 2 Vent. 311. 
Raym. 330, Carth. 154. 3 Keb. 832. Pol. 457, 
Vent. 334. Comb. 153. Skin. 205. 2 D. 4. 
515. P. 7. | b 

I give 
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1 give to. my eldeſt heir male, and his heirs male for 
5 * my la 2 there be a female, Y 

te have 121. per Annum for life ; the teſtator, h 

two ſons, the eldeſt of which died in his life time, 
leaving iſſue a daughter. It was held, that the 
lands ſhould go to the ſecond ſon, and not to the 
daughter of the eldeſt, though ſhe was, heir gene- 
ral, Tria. 3 V. 3. Rot. 1484. C. B. Baker and 
I deviſed all his lands to B. and C. and the 
ſurviyor of them for twenty-one , 85 for pay», 


ment of debts and legacies, and after payment the, 


2 to ceaſe; and after the end, or other ſooner 
etermination of that eſtate, he deviſed the premiſ- 


ſes to the firſt ſon of his body in tail male, remain- 
der to B. for ninety-nine years, if he lived ſo 
long, without impeachment of waſte, remainder 


gt 


to the firſt and other ſons of B. in tail male, re- 


mainder to C, for ninety years, if he lived ſo long, 
remainder to the firſt and, other ſons of C. in tail 
male, remainder to the heirs male of his. aunt, 

rzabeth Long, lawfully begotten, remainder to 
his own right heirs ; he gave 1501. per Annum to 


his ſiſter Dorothy Beaumont for life, and 500 J. to 


ber children, 100/. to his aunt Elizabeth Long, 
and 500 J. to her children, and died without iſſue; , 


B. and C. entered by virtue of the deviſe , for 
twenty-one years, and afterwards both died with- 
out iſſue ; 
tered in ri 


en Beaumont and Dorothy his wife en- 
t of Dorothy, as heir at law to the tef- 


tator; the term of twenty-one years being deter- 
mined, Thomas Long, eldeſt ſon of Elizabeth (ſhe | 


having at the time of the deviſe three ſons) enter- 


ed and brought an ejectment; and in the Exche - 


* judgment was given for the plaintiff Thomas 
ng, by chief baron Hard, Price, and Level againſt 


baron Bury. In Trin. 1713. this judgment was 
reyerſed in the eee and upon a 


5 & 4 - , 


writ of error brought in the Houſe of Lords, it was 
argued, that the judgment of reverſal ſhould be 


M 4 affirmed : 
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affirmed : 1. Becauſe Dorothy being heir at law, 
her right as ſuch was to be favoured, and deviſes 
to diſinherit an heir, ought to be taken ſtrictly. 
2. That to make this deviſe to Thomas Long good, 
it muſt be conſtrued either a contingent remainder, 
or the words heirs male muſt he taken as a deſcrip. 
tio perſone ; to veſt in him as a contingent remain- 
der, it cannot be good for want of a freehold to 
ſupport it, all the preceding eſtates being only for 
years ; beſides, if it was goed as a contingent re- 
mainder in its creation, yet Elizabeth Long the 
mother being alive when the particular eſtate de- 
termined, it cannot veſt, becauſe Non e heres vi- 
ventis; as a deſcriptio perſone it cannot veſt, for 
that ought to be ſuch a deſcription as is vice nomi- 
nis, which the words h:irs male (being a legal 
term, and not accompanied with any other words 
to determine the ſenſe, otherwiſe as heir apparent, 
or heir now living, &c.) cannot amount to, and 
the word begotten doth not determine the ſenſe 
otherwiſe ; nor does any intent appear to confine 
the deviſe to the iſſue male of Elizabeth Long, much 
Jeſs to Thomas Long only, as the perſon deſcribed 
in this deviſe. Notwithſtanding theſe - reaſons 
the judgment of reverſal was reverſed, and the 
firſt judgment affirmed, though ten judges held the 
deviſe void, and only the three judges ( Lovel being 
dead) before- mentioned held the deviſe ; 
Mich. 1713. in Domo Procerum, Beaumont and Long. 
See Will. Rep. 229. pl. 50. Forteſc. Rep. 18. 2 
Eg. Caf. Abr. 331. pl. 3. | 
J. . deviſed to truſtees in truſt, after debts and 
legacies paid, to convey to A. his couſin, and the 
heirs male of his body, 'and for want of ſuch heirs 
male, then to the heirs male of the body of B. his 
grandfather, and for want of ſuch heirs male to his 
own right heirs for ever; and gave his ſiſter 2000!. 
to be put out at intereſt during her life, ſhe to re- 
ceive the intereſt, and after her death to her chil- 
dren, and died; and ſoon after A. died oye 
; ey | e; 
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iſue; and C. being heir male of B. the teſtator's: 


dfather, but not heir general, there being a 


daughter of an elder brother; the queſtion was 
between him and the teſtator's ſiſter, and heir at 


Jaw, who had the 20001, deviſed to her, whether 


the deviſe was good or not. The Lord Chancel- 


lor held that the deviſe was good, and that C. 
ſhould take as a perſon ſufficiently deſcribed and 


intended by the teſtator. Newcomen and Barkbam, | 


2 Vern. 729. 


Of Deviſes that are void by the Deviſee's 
dying in the Life-time of the Deviſor. 


16g 


Man deviſed lands to A. and his heirs, A. Of deviſes void 


A Pu toy Frog : — 
died in the life-time of the deviſor. It was 2 — * 2 — 


held that B. who was the heir of A. ſhould take, of the de- 


nothing by the will; though after the death of A, viſer. 


the deviſor told B. that he ſhauld be his heir, and 


ſhould have all the lands which A. ſhould have 
had, had he out-lived the deviſor ; for the heirs of 


A were not named as immediate takers, but only 


to expreſs the quantity of the eſtate that A. ſhould 


* * 


take. Bret and Rigden, Plowd. 345. vide 2 Leu: 


24.3 
A. deviſed lands to D. and three others in fee, 


to the uſe of J. S. her brother, and to the heirs 


male of his body, and for want of ſuch iſſue to the 
heirs female of his body, with divers remainders 
over; J. S. died in the life-time of A. leaving 
iſſue a daughter, and his wife with child of a ſon, 
which was afterwards born; afterwards A. died. 
The queſtion was, whether the ſon or the daugh- 
ter of J. S. had right to the lands. It was re- 
ſolved, that neither of them ſhould have the land; 
for it being to the uſe of J. S. ut ſupra, and he 
dying before the deviſor, this cannot veſt in the 


heir, for it never veſted in the anceſtor ; for the 
word beirs is not to give the immediate eſtate but 


by 
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wee of limitation; and if this ſhould veſt in 
e heir, it would veſt in him as a' purchaſer, 
which was not the intent of the deviſor. Harte; 
Caſe, Cre. Bliz. 243. Lein. 253. 1 D. 4. 538, 


2. | : 

b But if there be a deviſe to A. for life, remainder 
to B. in fee, though A. dies in the life-time of the 
deviſor, B. ſhall” take; or if A. refuſes, B. ſhall 
take. Plowd. 344. Cro. El. 423. 1 Co. 101. 4. 

A man deviſed his land to his wife for wife, and 
after to his four daughters and their heirs, equally 
to- be divided between them, ſhare and ſhare alike, 
to hold to them and their heirs for ever ; one of the 
daughters dies, leaving iſſue a ſon, and then the 
deviſor dies ; the deviſe is void for a fourth part, 


 Packman and Cole, 2 A. D. 538. p. 3. 2 Sid. 53, 


78. 


In a manuſcript report I have of this caſe it h 


Rated thus: J. S. having iſſue four daughters, de- 


viſed lands to his ſaid four daughters and their hein 
equally, ſhare and ſhare alike, and one of the 


daughters had iſſue in the life-time of the teſtator, 


and died, and afterwards the teſtator died. It was 
held, that the daughters were made tenants in 


common. Ditkins and Marſh, Cro. Elix. 330. 
Moor 594. Golaſ 182. 3 D. A. 175. p. 15 
Every one of the ſiſters was to take but a fourth 


part; the intent of a will ſhall be expounded from 
the time of the making, and ſo the will ſhall not be 
void as to the heir of the ſiſter that died during the 


life of the teſtator. | 


A. having iſſue two daughters, B. and C. devi Fl 


ſome tithes and money to B. and gives legacies to 


her children, but declares, that ſhe having married 


without his conſent, ſhould have no part of his 
real eſtate, and thereupon deviſes his real eſtate to 
C. in tail, remainder to B. for life, remainder to 
her firſt and other ſons, &c. C. dies in the life- 


time of the teſtator leaving iſſue, the deviſor dies; 
B. is intitled immediately to the land, though 


contrary 
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Simp on. 2 Vern. 722. 

* a heried lands to A. and: B: and their 
irs; A. dies in the life-time. of the deviſor, B. 

fall take the whole land. Davis and: Kemp, Car. 


tir 45. 2 D. A. 538. p. 4. | 


Of Deviſes of Copybold Lands. 


F 2 man deviſes copyhold lands to a charity, pesiſe to 2 cha 
it ſhall-be a good appointment within the ſta- rity go-d with- 
tute of chatitable uſes, though there were no ſur- Out ſurrender, 
render to the uſe of his will. Nelſ. Ch. Rep. 75. | 
A man wha was tenant in tail of — of a Deviſe of a tenant 
copyhold eſtate, with remainder over, and the truſ- ia tail of the truſt 
tegs refuſing to-ſurrender the legal eſtate to bin, Ln 2 
be brings his bill to compel them, and pending out a ſurrender, 
that ſuit, he goes to the lord's court and offers to 
ſurrender, but is refuſed, as not having the legal 
eſtate in him; thereupon he makes his will, and 
deviſes this eſtate to his wife and children. The 
court conceiving the will ſufficient-to bar the in- 
tail of a truſt, and he having done all he could, 
decreed the eſtate to go according to the will. Or- 
way and Hutton, 2 2 58 5. Ceſtuy que truft of 
a copy hold having an equitable eſtate only, may. 
_ it without any ſurrender. 5 Vern. 680. 
proviſion was made by will for younger chil-, 
dren out of copyhold. binds but there Ka defect — — — 
in the ſurrender; it was held that the defect ſuppliedin favour 
ſhould.be ſupplied againſt the eldeſt ſon and heir at Nr chila- 
law. Hardman and Roberts, Fern. 132. And in * 
138 the want of a ſurrender {ſhall be Of gavel-kindin 
pplied as well in favour of an elder as a younger fan. of an elder 
oa, 2 * | l 
man deviſed copyhold lands to his granſo 1 
but had made no — — the uſe of er 9 
Lord Somers decreed the will good, and that equity Binden? 


S ought to ſupply a ſurrender in ſuch a caſe as well x 
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as in the caſe of a ſon : But on an appeal to the 
houſe of lords this decree was reverſed, and it was 
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there held, that equity ought not to ſupply ſuch 


defect in disfavour of the heir at law, unleſs it was 
in favour of a ſon or a daughter, nor then neither, 
if it was to diſinherit the eldeſt ſon. Kettle and 
Townſhend, Salk: 187. 

In the caſe of fur ae, and Townſhend, Gilb. Rep, 
139. Lord Cowper ſeemed not ſatisfied with this, 
and ſaid, that by fat. 43 Eli. a man was obliged to 
provide for his grandchild, which he faid he be- 
lieved was not taken notice of in that caſe : And 
in the caſe of Watts verſus Bullus, Wil Rep. 60. 
2 Eq. Caf. Abr. 286. pl. 2. the maſter of the Rolls 
ſaid, that it was his opinion ſuch a deviſe of a 
copyhold without a ſurrender, ought to be made 
| good for grand-children as well as children; and 
1” if the ſame caſe were to come now into the houſe 
5 of lords, it would be ſo ruled, and that he had and 
would decree it ſo. The like was alſo declared by 
lord Harcourt in the caſe of Fregſtone verſus Rant, 

Trin. 1712. 5 „* | 
Defeft of a ſu - I he teſtator deviſed his copyhold lands, being of 
render of lands the nature of Borough Engliſb, to his eldeſt ſon, and 
1 Borough E*g- deviſed houſes to his youngeſt ſon, which houſes 
ſupplied in f- were ſoon after burnt down, and never entered 
your of an elder upon by the younger ſon ; and as this caſe was 


ſon where the 7 
younger fon is ELD ced, the court would not ſupply the 


unprovided for, Want of a ſurrender in favour of the eldeſt fon, 


Cooper and Cooper, 2 Vern. 265. 
If a man ſeiſed ef freehold lands, and of the legal 
eſtate of copyhold lands, makes a general deviſe of all 
his manors, meſſuages, lands, tenements, and here- 


p 


ditaments, but makes no ſurrender of the copyhold 


lands to the uſe of his will, the copyhold lands will 
not paſs. By lord Hardwicke, Gibſon, v. Stiles 2. 
Burn's Eccle. Law 551. 


Deviſe of a bond by the ſon to his mother, to her 
ſole and ſeparate uſe; it is her ſole property in 
| | — equity, 


Kere. 
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equity and her nment of it is good. eV. 
Buller. Bunb. Tab, Rep. 187. pl. 1 

A perſon ſeiſed of an eſtate in fee, deviſed it to 
the defendant's wife, who was his daughter, for 
her ſeparate uſe, without any limitation to truſ- 
tees; it was [adjudged that the huſband was but 
a truſtee for the wife. 2 Wil. Rep. 316. pl. g1. 

Whether the wife is a relation within the ſtatute 
of diſtributions, hath been made a queſtion, as in 
the caſe of Davis and Baily, Feb. 8. 1747. The 
teſtator by his will gave the reſidue of his perſonal 
eſtate to his wife. for life, remainder to ſuch of his 
relations as would have been intitled by the ſtatute 


in caſe he had died inteſtate ; the wife claimed a 


moiety. By the lord chancellor Hardwicke: Rex 
lation here means kindred. The wife is not of 
kindred, nor a relation within the meaning of the 
ſtatute. Davis and Baily, 2 Burn's Eccle. Law 552. 
And more particularly, in the caſe of Mor 
and Fohnſon, M. 27 G. 2. The teſtator ſeiſed in 
fee, deviſed his eſtate to his wife for life, remainder 
to another in tail, and for want of iſſue the re- 
verſion in fee to be ſold; with theſe words, and 


my mind is, that the money ariſing from the ſale be di- . 


vided among ſuch of my relations, 'and in ſuch manner, 
a the flatute of diftributions directs: I hen he gave 
ether legacies to his wife, and appointed her ſole 
executrix ; and died ; leaving relatioas of his own 
blood, and his ſaid wife, who married a ſecond 
huſband, Then the wife dies; and the ſecond 
huſband dies; and the tenant in tail dies without 
iſſue, The plaintiff brings his bill, as executor 
to the ſecond huſband, praying a ſale of the eſtate, 
and a moiety of the money thence ariſing, as the 


repreſentative of the ſecond huſband to the wife 
who was intitled to it by the will, as a relation 
within the ſtatute of diſtribution, — Lord 


chancellor Hardwicke : During the courſe of this 


cauſe, I have altered my opinion. The queſtion 


ariſes on the words of the will referring to the 
| ſtatute 
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fatute of diftribution, and depends npon the ch; 


ſtruction, which muſt be agreeable to the wordz, 


and to the intent of the teſtator to be from thehce 


collected. The queſtion is, what is the ſenſe of 


the word relation, as uſed in this will. In a proper 
3 ſenſe, it denotes a quality in the ab- 
; but in common ſenſe, it becomes perſonal, 
and ſigniſies the ſame as ny Kindred. Now gert 
findred are the words in the ſtatute to which his 
refers, and takes in only relations by conſaingui- 
hity or by blood. Now it ſeenis ſtrange to ſay; 
that a man's wife is no relation to him; but 10 
certainly is not in this ſenſe, neither by blood 
nor affinity. The etymologiſts, when they ſpeak 
of conſanguinity, ſay, that it is binculum perſoaru 
ab endem flipite deſtendentium; and of affinity, they 
fay, ure non ef! Mair, ſed cauſa dffinitatis. And 
ſo the word appears to be uſed in our ftatutes : 
For if the wife was of kin to het hufband, ſhe 
would exclude all the reff, as being the neareſt of 
Ein. So in the 2r H. 8. c. 5. the ordinary ſtall 
t admiĩniſtation to the widow, of next of kin, 
which diſtinguiſhes the wife from the Kindred, 
This perhaps would be too nice 4 conſtruction of 
the will, unleſs the manifeſt intent of the teffator 
would warrant it; for wills are to be confiruet 
according to common underſtanding, and not b 
nice grammatical diſtinctions. Now in this wi 


He has made an ample proviſion for the wife, and 


whenever he gives her an intereſt, he expreſsly 
mentions her. It was probable that this remote 
contingency would not happen in her life; and 
he could never intend, that her repreſentative, 
ſuch as the executor of a ſecond huſband, ſhould 
carry ſo conſiderable a ſhare from his own blood. 
Suppoſe he had faid my own relations; he would 
certainly be ' conſtrued to mean his relations by 
blood; Therefore in this ſtrict ſenſe of the words, 
the wife is not intitled to any ſhare. And I con- 
tinue in the ſame opinion I was of, in the caſe of 
: Davis 
I 
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1 Sin the bill ; but without coſts, 


N55 2 Bun- 77 Lau 553. 
1 the 1587 Joſe Bigden and and Valior, March 25, f 


began in this manner, To 25 chri 
6. I George Everenden, i in conſideration of — 
love and affection, &c. and for the firm ſettling 
and aſſuring of all my real and. perſonal eſtate on 
my wife and children after my 1 diſpoſe 
thereof in the manner following; I give, grant, 
and confirm to my daughter Margeret &c. [this 
was not in queſtion, ] Alſo, I give, grant, and 
confirm to my daughters Margaret and Hannah 
the rents and profits of the lands called . during 
the life of my wife, equally to be divided betwixt 
my faid daughters, paying to my wife per 
Aauum; and after — deceaſe to them and their 
heirs, equally to be divided betzwixt them, Ao, I 
ig grant, jog confers to my. five daughters all 
perſonal eſtate, equally to be divided betwixt 
. after hay. _ and funeral charges paid 
and ſatisfied.” This deed was ſigned and ſealed by 
Gorge Mr, 2115 the preſence of three witneſſes. 
died. Hannab, one of the 
Ae by whom ſhe had the 
„Tbe queſtion was, whether 


6 I Hi marris 
untifts, and dj | 
Margaret, and ah took as jointenants, or 
tenants in common, If the latter; the plain- 
ts, who brought their bill for an account of the 
rents and, profits. of a, moiety of the eſtate given to 
geret apd their mother Hennab, and claimed 
as co-heirs of Hanngh, were right : If the former, 
kg 2 ſurvived, to the defendant Margaret, 
the ſurvivor of her ſiſter. 7 
bn apellr Hardwicke : This caſe depends: 
BY eed or writing, Which, though exe- 
Cuted- +5 a. deed, I am. not ſure, was intended: 
kf Cle eff effect as ſuch. It begins a deed poll; but 
ij iu the diſpoſition of the whole real and — 
te 


1751. The queſtion aroſe on a 2 — a ebich whichte d. 
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eſtate of Everenden, and to take place from his 
deceaſe, and in conſideration of the natural love 
and affection he bore to his wife and children, 
Tf it be not conſtrued as a will, or covenant to 
ſtand ſeiſed, (and being in conſideration of natural 
love and and affection, though by a ſingle deed 


without livery, it may be conſidered to be 2 


covenant to ſtand ſeiſed,) it will be void, being 
without livery, becauſe a' freehold cannot paſs in 
futuro. But by way of covenant to ſtand ſeiſed, 


it may be good; for that operates not by tanſmu- 


tation of the poſſeſſion, but the uſe remains in the 
grantor till taken out of him by force of the con- 
Edermtion. The preſent queſtion ariſes upon x 
very litigated point in the books, _— clear 
enough in one view. In a will the words equal 
to be devided certainly create a tenancy in common, 
though this at firſt was doubted ; nay the word; 
_ or ſhare and ſhare alike have the ſame effet, 

ut it is faid, that there is not ſufficient authority 
to eſtabliſh theſe words to make a tenancy in 
common in a deed, and that the books take the 
law to be otherwiſe. It is true, the books do ſo 
generally. And yet there is no ſolemn deter- 
mination that I can find, where it has been ad- 


. judged againſt a title, that the words equally to be 


divided will not create a tenancy in common in 2 
deed. The only determination that hath been, 
was in the caſe of Fiſher and Wig (L. Raym. 623, 
Fil. Rep. 14.) which hath been relied on as 2 
judgment of the court of King's Bench, that theſe 
words make a-tenancy in common in a deed. But 
it is objected that this is a caſe of doubtful autho- 
rity, being on the opinion of two judges, againſt 
ſo great a man as lord chief juſtice Holt; and it 
1s apprehended too, that his judgment was after- 


| wards reverſed. I have made inquiry, and can- 


not find that it was, or that even a writ of error 
was brought : So that this judgment yet ſtands, 
and is ſo far an authority, that this conſtruction 
IO | in 
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In regard to the words equally zo be divided, making 
a tenancy in common, took place in caſe of the 


ſurrender of copyhold lands. Another caſe 
has been cited at the bar, which, if rightly re- 
ported, is in point, 2 Ventr. 361. But I have 
cauſed the regiſter books to be ſearched, and can 
find no decree to warrant the report: But not- 
withſtanding this, there might have heen ſuch a 
caſe, and it is taken by Gould that there was. —— 
Another caſe is mentioned at the end of Fiſher and 
Ni, by Northey; but the records have been 
ſearched, and there is no poflibility of finding 
it, —— Smith and Jabnſon too is another authority, 
ſuch as it is. In regard to the caſe before 
me, upon the beſt conſideration I can give it, I 
am inclined to be of opinion, that the deed or 
inſtrument, call it what you will, has created a 
tenancy in common, and that to ſay otherwiſe, 
would be a manifeſt contradiction to the intention 
of a father providing for his children. Though 
none has a greater reverence for the opinion of 
lord chief juſtice Holt than I have, I think the 
arguments of the other judges are founded more 
on the reaſon and nature of the thing than his. 
lordſhip's ; and that his proceed from the artificial 
and refined reaſoning of the law, and are deduced 
from a great deal of fine learning drawn from 
arguments in other caſes. The arguments of Mr. 
Juſtice Gould have a great weight, and are by no 
means ſatisfactorily anſwered. Indeed that caſe 
was on a ſurrender of copyhold lands in the lord's 
court : and the two argued it was not to be 
confidered with great ſtrictneſs, but as a will: 
Whereas Holt contended that it ſhould be con- 
ſtrued as a deed ; and in one thing he is certainly 
right, that the ſurrender of copyhold lands to uſes 
is not to be conſidered on the foot of uſes, being 
not within the ſtatute of uſes; and therefore ſuch 


a ſurrender is only a direction of the lord whom to 


admit; and when admitted, the ſurrenderee is not 
N in 
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in by grant of the lord, but by the ſurrender, If 
the argument of the judges had any weight in 
that. caſe, they muſt have full as much in this, 
being on a covenant to ſtand ſeiſed. But it is 
objected, that there is no warrant to conſtrue a 
deed to uſes, as to the limitations and words of it, 
with greater latitude than a conveyance by way 
of feoftment, or any other conveyance at common 
law; and that ſtrange confuſion would ariſe, if 


the words of a deed on the ſtatute of uſes ſhould 


be taken in a larger ſenſe than they would bear in 
a conveyance at common law, This is true in 
general: For the ſtatute joining the eſtate to the 
uſe, it becomes one intire conveyance by force of 
the ſtatute. But ſome reſtriction muſt be added 
to this. The words of limitation, to be ſure, 
mult be conſtrued in the ſame.ſenſe as at common 
law. But when there are words of regulation or 
modification of the eſtate (as the words equally t 
be divided are), and not words of limitation; [ 
think there is no more harm in giving them a 


greater latitude in deeds on the ſtatute of uſes, 


which are truſts at common law, than in feoff- 
ments, which at all times have been ſtrict convey- 
ances. The caſe upon that occaſion cited by 
Gould, is very material ; where the intendment, 
not the words of the ſpecial verdict, influenced the 
determination. Conſider the argument from 
thence to the preſent caſe. The only diſtinction 
taken between the conſtruction of words in 2 
ſpecial verdict and in other caſes is, that in a 
ſpecial verdict, they may be taken more largely 
than in pleading; and therefore it is often ſaid, 
that a deſcription, that would be bad in a count or 
plea, may be good in a verdict, and taken by the 
intendment of the jury : But there never was any 


book that ſaid, that words may be taken more 


looſely in a ſpecial verdict than in a deed. It is 
admitted, that if the deed had been in this man- 
ner, to hold one moiety to one and her heirs, and 
| the 
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the other moiety to the other and her heirs, this 
had been good, not only in ſuch a deed as this, 
but likewiſe in a feoffment. And conſidering 
how the ſenſe of the words equally to h divided is 
to be conſtrued, there is no reaſonable difference 
between the two caſes. Thus the matter ſtands 


on the foot and authority of Fiſher and Wig. 


But there are other reaſons which greatly | 


ſtrengthen the preſent caſe in favour of the 
plaintiffs, The firſt is this: Here is a parent 
making a proviſion for his children (who were 
five in number), and for his wife : if the children 
were to take this eſtate, intended for the ſupport 
of each of them and their future families, as join- 
tenants ; the ſhare of any one who ſhould happen 
to die, would not deſcend for the maintenance of 
his children and poſterity, but ſurvive to the other 
jointenants ; a diſpoſition by no means reaſonable, 


nor likely to be ſuppoſed agreeable to the intention 


of the father. And this court has always uſed a 
great latitude in purſuing the intent of the parties, 
in conſtruing a deed to make a tenancy in com- 
mon or a jointenancy, though the words equally to 
be divided have been omitted ; and have determined 
therefore, that if two men jointly and equally 
advance a ſum of money on a morgage in fee, and 
take a ſecurity to them and their heirs, there ſhall 
be no ſurvivorſhip ; and ſo, if they forecloſe an 
eſtate, it ſhall be divided betwixt them, becauſe 
their intention is ſuppoſed to be ſo. It has been 
ſaid indeed, if two men make a purchaſe, they 
may be ſuppoſed to buy a kind of chance between 


them, and to intend that the ſurvivor ſhall be in- 


titled to the whole. But it has been determined, 
that if two purchaſe, and one advance more than 
the other; there ſhall be no ſurvivorſhip, though 
there be no ſuch words as equally to be divided, or 
to hold as tenants in common : Which ſhews, 
how ſtrongly the courts have leaned againſt 
ſurvivorſhip, and erected a tenancy in common, by 

N 2 conſtruction, 
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conſtruction, on the intention of the parties. 
Conſider how nearly this comes to the caſe in 
queſtion. And this court always conſiders pro- 
viſions for children, as having an equitable con- 


ſideration. And therefore though ſuch volun- 


tary diſpoſitions cannot be preferred to debts for 
valuable conſideration ; yet they are always pre- 
ferred to other voluntary diſpoſitions. — But 
George Everenden has himſelf put his own con- 
ſtruction on the words, by the diſpofition of his 
perſonal eſtate ; which is allowed to make a tenancy 
in common. — Befides, this appears to be as 
near a teſtamentary act as poſſible; nor do I know 
why it may not be proved as a will, notwithſtanding 
the ſolemnity of the execution by ſealing and de- 
livery : According to the caſe of Kibbet and Le- 
(Hab. 313.) And a late determination in the 
King's Bench in the caſe of Trimmer and, Jackſon. 
And it is admitted, that in a will, theſe words 
make a tenancy in common ; and I think it ought 
to be ſo here, My opinion therefore at preſent is, 
that agreeable to the caſe of Fiſher and Wig, 
ſtrengthened by the farther obſervations already 
made, the plaintiffs are intitled to a diviſion of the 
eſtate. Rigden and Valier, 2 Burn's Eccle. Law 


554 
= the caſe of Goodtitle and Stoakes, in the King's 
Bench: H. 27 G. 2. By indentures of leaſe and 
releaſe, dated in the year 1695, and made between 
Joon Guiſe and his wife of the one part, and 
liam Purefoy and Peter Capper of the other part, 
the ſaid John Guiſe granted and releaſed to the ſaid 
Purefoy and Capper and their heirs, the lands in 
queſtion, to the uſe of ſuch and ſo many of the 
children of the ſaid Guiſe, on the body of his ſaid 
wife begotten, in ſuch manner, and in ſuch ſhares, 
as the ſaid John Guiſe ſhall appoint ; and in de- 
fault of ſuch appointment, to the uſe of all ſuch 
children equally to be divided: With a remainder to 
the right heirs of the ſaid John Guiſe.— John 
| | Guiſe 
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Guiſe died, without making any appointment, 
leaving his widow, and children Richard, Fane, 
Peter and Wilmot, The queſtion was, whether 
by the words To the uſe of all ſuch children equally 
to be divided,” the children took as tenants in 
common, or as jointenants, in which caſe Vilmot 
who married the defendant, being the only ſurvi- 
ving child, would take the whole. Lee Ch, 
J. delivered the opinion of the court: This caſe 
depends upon the clauſe (above mentioned.) The 
defendants have inſiſted, they ought to take as 
jointenants. Jointenants muſt be to the land in 
one right, and by one joint title, and they muſt 
have one joint freehold. Tenants in common 
take differently, as is laid down, 1 1ſt. ſea, 
292, 296, 297; from which it does appear, that 
no particular words are neceſſary to create a ten- 
ancy in common, 'The queſtion then comes to 
this; whether the children do not take ſeveral 
freeholds, with a ſeveral occupation? to make 
them tenants in common, would be to conſtrue 
every word in this deed as operative. No words 
in a deviſe or a grant ſhall be conſtrued void, if 
can be conſtrued, otherwiſe conſiſtently. 

(3 Lev. 373.) There is no doubt at this time 
of day, but that the words, equally to be divided, in 
2 will, make a tenancy in common. In the caſe 
Cro, Eliz. 443, 695. It was firſt determined to 
be ſo. There is no determination where in a deed 
to uſes they will. It has been objected, they have a 
joint title in the freehold ; and the words egually to 
be divided will not fever it: And though the 
ſtatute of uſes executes the uſe to the poſſeſſion; 
et it leaves the eſtate ſubject to the ſame uſes: 
he intent cannot prevail here ; and theſe words, 
in a conveyance at common law, would not create 
a tenancy in common. But the queſtion here is 
not, whether the joint title is ſevered ; but, 


whether any joint title is conveyed, If land be 


given to A, & B. to hold one moiety to A. and 
N 3 his 
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his "heirs, and the other moiety to B, and his, 
heirs, they take as tenants in common. And 
where the grantor in the ſame clauſe, and uns 
22 uſes the words equally to be divided, he intends 
> convey an equal property in the land, and to 
the fee, to each. This is the opinion of Popham, 
Cro. Eliz. 696, in his argument. I cannot think 
the clauſe here is nugatory, or of no effect. The 
intent of the party operates to paſs the whole fee, 
There is no rule in law, to prevent the court from 
making a conſtruction according to the intent of 
the party, in a deed, The true reaſon, why the 
words equally to be divided make a tenancy in com- 
mon, is from the apparent intent that the eſtate 
ſhould be divided: And ſuch a conſtruction ought 
to be made, if there be no rule to the contrary; 
And no preciſe words are neceſſary. The caſe in 
2 Fentr. 365. is in point: A covenant to ſtand 
feiſed to the uſe of A. for life; and after, to two 
equally to be divided. 1 In/t. 191. 4. If a ver- 
dict find that a man hath two parts of a manor, 
or the like, to be divided into three parts; they 
are tenants in common, by the intendment of the 
verdict; and if in a verdict, there is no reaſon 
why not in a deed. Carth. 343. Laygh v. Brace. 
A conveyance by way of the uſe ſhall be conſtrued 
as a will, with reſpect to the intention of the 
_ The cafe of Hiſber and Wig cannot now 
e departed from : It is mentioned in the caſe of 
Philips and Stringer, as if this judgment had been 
reverſed; but it was not, The whole reaſoning 
of Holt's argument, in the ſaid cafe of Fiſher and 
Mig, is applied to the ſuppoſition of a conveyince 
at common law : But it does not from that appear, 
what his opinion would have been, upon direct 
uſes as hers. In the caſe of Rrgden and Valier, 
Jord Hardwicke Ch. J. declared, upon the beſt con- 
fideration he could give the caſe, that he was in- 
clined to think, that the words equally to be divided, 
where in a will or deed, create a tenancy in com- 
| mon, — 
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mon. And judgment was given for the 
plaintiff by the whole court. Goodtitle and Staates, 
2 Burn's Feels. Law 557. | 

A deviſe of all a man's goods and mortgages to pig of mort- 
his executors, is a good deviſe, and will paſs all gages paſſeth the 
the lands mortgaged ; for the equity of redemption land. 
paſſeth to the deviſee. God, Orph. Leg. 477. Cre. 

Car. 37. | 5 | 

But by a general deviſe of all lands tenements 
and hereditaments, mortgages in fee (though for- 
feited) will not paſs ; nor will they paſs by ſuch 
a general deviſe, though the equity of redemption 
is after the making of the will forecloſed or releaſed. 

2 Bac. Abr. 83. 5 | : 

By the word land, an advowſon will not Advowſon, 
paſs ; but by hereditaments it may. Forteſc. Rep. 

I. 
e fee farm rents, portions of 'tithes, or Tithes, fee farm 
any other right out of lands, will paſs by a reuts. 
deviſe of lands. 8 Vin. Abr. 204. pl. 10. 205, 

IK e 
| A man by his will deviſes his leaſehold eſtate, Deviſe of a leaſe- 
and other his chattels real, to his ſon William, and dt with 
to the iſſue of his body; and if he die without che whole volts” 
ue, to his ſon B. and the iſſue of his body, and in the firſt de- 

if he die without iſſue, to C. Cc. „ 

Per totam curiam, The whole intereſt veſts in 1 Sd. 2. 
William, and ſhall go to his executors or admini- 2 Ver 43. 
ſtrators, and the limitations over are void. : 

A man deviſes all his freehold houſes, lands Fre bold eſtate 
and hereditaments in Miichaven to three truſtees, 5 I _ 
to hold to them in truſt, that the freehold eſtate MG ok the 
ſhall be ſubject to, and be ſold and diſpoſed of by p*rioval Mall be 
them for. payment of his juſt debts; and after diſ- ON 
poſing of ſome particular legacies he gave to his native vd. 
nephew the reſt, and reſidue of his goods, chattels, 
debts, rights, credits, and perfonal eſtate not be- 
fore diſpoſed of. | Sag 

Thereupon the queſtion was, whether the 
perſona} eſtate ſhou!d be firſt applied to the pay- 
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+ ment 


184 


Teſtaments, Laſt Wills, and Executors, 


ment of the debts notwithſtanding the real eſtate 
was expreſsly deviſed for that purpoſe. | 
The counſel for the defendants (who were the 
truſtees and reſiduary legatee) inſiſted, that the 
real eſtate being not only made ſubject, but direc- 
ted to be ſold for payment of the debts, the per. 
ſonal eſtate ſhould not be applied for that purpoſe, 
and cited x Lev. 203. 2 Vern. 718. 

But per totam curiam, There being no negative 
words to exclude the perſonal eſtate from being 
applied for the payment of debts, that ought to be 
firſt applied for the benefit of the heir at law (who 
was the plaintiff); and decreed accordingly, 
Fereyes v. Robertſon & al. Bunb. Excheg. 301. pl. 

85. 
, ia ejectment at the ſittings at Guild- Hall the 
following caſe was made for the opinion of the 
court; J. S. being poſſeſſed of a term, deviſed it, 
« To my wife for her life, and after her deceaſe to 


fuch child as my ſaid wife is now ſuppoſed to be with 


child and enſient of, and his heirs for ever; provided 


always, that if ſuch child, as ſhall happen to be born 


as aforeſaid, ſhall die before it has attained the age of 


twenty-one years, leaving no iſſue of it's body, then 
the reverſion of one third part to my ſaid wife, and the 
other two thirds to my ſiſters A. and B. The teſta- 
tor dying within a month after, the wife entered, 
and enjoyed during her life, but had no child or 
miſcarriagez and upon her death the queſtion 
was, whether, as no child had ever been born, the 


remainders, limited upon his Ying under twenty- 


one without iſſue, could take effect? And after 
ſeveral arguments, the court held that they might; 
that though formerly there had been opinions to 
the contrary, yet according to the law now ſettled, 
the deviſe to the infant in ventre ſa mere was well 
limited, and if any child had been born, would 
have paſſed the term accordingly. Secondly, that 
though no child was ever born, yet the remainders 


are natwithlanding good; for there being no deviſee, 


the 
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"_ — WW OW kD 


Teftaments, Laſt Wills, and Executors. 
the deviſe, though void only ex pe fatto, falls to the 


und as muchas if it had been void in it's creation 
and this lets in the remainders immediately ; that 
though the clauſe * which the remainders are 
limited is in words, ſtrictly ſpeaking, conditional, 


et they do not make it a condition, but only a 

— Laſtly, that the contingencies muſt 

happen within a reaſonable time, and thereſore it 

may well operate by way of executory deviſe. 

Andrews on the demiſe of Jones v. Fulham, 8 Vin. 

— 103. pl. 53. S. P. in Eg. Caf. Abr. 245. 
10. . 
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Of Lepacies, Donatio cauſa Mortis; What 
Things may be bequeathed ; What Quantity 
Cuſtoms of London and Vork; Deſcription of 

_ the "oy Of the Legatee; Lapſed Lega- 
cies; Legatee's dying in the Life-time of the 
Teſtalor 3 Beſere the Time f Payment ; 

| Legacies to be raiſed out of Lands ſinking into 
the Inheritance ; Of ſpecific Legacies ; Abo- 
ling and refunding ; Time of paying a Legacy; 
To whom to be paid; Of Intereſt and Main. 
tenance; Of Contribution by the Deviſet; 
Ademption of Legacy; When a Thing di. 
viſed ſhall go in Satisfaction of a Thing due; 
Legacies limited over; Deviſe to charitable 
— and of collateral Proof to explain the 

© Teſtator's Meaning. 


Definition of ale- Legacy is a gift left by the deceaſed, to be 
8.7 paid or performed by the executor or ad- 
miniſtrator ; and herein four things are to be 
| noted. 
proceed, Firſt, As it is called a gift, it argueth that it 
7 libera- ras the mere liberality and Free good will 
lay of teſtator- of the teſtator, and conſequently that he is not of 
neceſſity tied to give it. | 
It differeth from Secondly, As it is left, it differs from other gifts, 
a donatio cauſz not only thoſe which are called deeds of gift, exe- 
gifts, cuted and effected in the life-time of the donor, but 
alſo from thoſe gifts which he made in conſideration 
of death, wherein the things given are delivered by 
the teſtator in his life-time to become their own, 
to whom they are delivered in caſe the teſtator 
ſhall die ; for legacies are not delivered by the 
teſtator, but are to be paid by his executor or ad- 
miniſtrator, 
Thirdly, 
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* Thirdly, Inaſmuch as the legacy is to be paid by Legatee not ta 
the executor or adminiſtrator, it is not thereforet ke the legacy of 
lawful for the legatee to take the legacy of his own - — 
ſole authority, for only the executor may of his 
own ſole authority take poſſeſſion of the goods and 
chattels of the deceaſed. | K 

Fourthly, As there is mention as well of the Late comble 
adminiſtrator as of the executor, not only by the admini- 
thoſe legacies are due which are left in a teſta- firatoras well as 
ment, wherein an executor is appointed, and by _ r 
where the party doth not die inteſtate, but thoſe 
legacies alſo which are left in a codicil or laſt will, 
B wherein no executor is appointed, and where the 

dies inteſtate; which legacies as they are 

due, ſo they ate payable in both caſes; in the 


„„ K „ IS 


: one caſe by the executor, and in the other by the 
5 adminiftrator : If legacies be left in a teſtament, 
8 although the executor therein named cannot be 
; executor, or do refuſe the executorſhip, and ſo the 
t party dieth in a manner inteftate, and thereupon 
e adminiſtration's granted of his goods, the legacies 


ae due and payable by the adminiſtrator. 


e Of a Gift in Canſideration, or becauſe of Death, 
or 4 Donatio mortis cauſa. 


e 
4 A Gift in- conſideration of death, is where a 5% tis 
1 man, moved with the conſideration of his cau@, what it is, 
f mortality, doth give and deliver ſomething to ano- 
ther, to be his, in caſe the giver die, but if he lives 
| he is to have it again. Of gifts in caſe of death 
« there are three ſorts ;' one when the giver is not, fonts. 
1 terrified with any preſent peril, but moved with 
« a general conſideration of man's mortality, giveth 
y any thing : Another, when the giver being moved 
4 with imminent danger doth ſo give, that imme- 
- diately it is made his to whom it is given: The 
6 third is, when a man being in peril of death, doth 
þ give ſomethipg, but not ſo that it ſhall be imme- 


diate! y 


5 
1 1 


Which of them die. This laſt kind of gift is that which is com- 
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diately his who receives it, but in caſe the giver 


22 to a pared to a legacy, but the other two are reputed 


Yo 


A gift by a man 
in his life-time 
not to be con- 
Arved donatio 
caula mortis, 


Donatio mortis 


fimple gifts, if the giver do not make expreſs men- 
tion of his death, and ſo they cannot be revoked, 
but take full effect from the time of making the 
gift, if it be not fraudulent. Vide Stat. 13 £liz, 
c. 8 1 6. 11. | 

ir William Hedges gave by will to two of his 
children a ſpecific legacy of a bond for 3000, but 
being adviſed to give it them by act in his life-time, 
a line was by the attorney drawn over thoſe wordz 
in the will, which gave the 30004 and the bond 
was altered and a new ſecurity taken in truſt for 
thoſe children, and the will new publiſhed. Pa 
Cur”, This cannot be conſtrued a legacy cauſa mir. 
tis, that is, where a lies in &xtremis, or being 
ſurprized with ſickne „ and not having an oppot- 
tunity to make his will, but left he ſhould die be, 


fore he can make it, he gives with his own hands 


his goods to his friends about him; this, if be 
dies, ſhall operate as a legacy, but if he recover, 
then does the property thereof revert to him; but 
in this caſe the teſtator Sir Milliam acted deliberate- 
ly, and made his election that they ſhould take by 
a gift in his life-time, and not by will. Mich. 
Anne, Hedges verſus Hedges, Gulbert's Rep. 12. 

. . The teſtator, being about making his will, di- 


czofa after a will rected the ſcrivener to give 1004, to his nephew, 
and! gacy of the but afterwards recollecting that his nephew had 


relouum, good 


' Tool, of his in his hands, ordered the ſerivener not 


to put the legacy into his will : The teſtator made 
B. his niece executrix, and reſiduary legatee ; af- 


terwards the nephew brought to the teſtator a 


ſpecie bill for the 100 J. The teſtator, in his laſt 
ſickneſs, gave the ſaid 100 J. bill to be delivered 


over to his nephew in caſe he died of that ſickneſs, 


which accordingly happened : The nephew bring- 


ing a bill for this 100./. note, it was objected, that 


this being a parol gift, and contrary to the * 
” is J 
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by which the execurix was made reſiduary lega- 
tee, it would introduce all the inconveniencies of 
jury, which the ſtatute of frauds intended to pre- 
vent, if ſuch evidence or verbal diſpoſitions ſhould 
il againſt the will, and would be contrary to 
the wards of the ſtatute 29 Car. 2. c. 3. F. 22. which 
ſay a will in writing ſhall not be revoked by parol. 
Lord Chancellor : The caſe is not ſo ſtrong, as if 
this very 100 J. had been ſpecifically deviſed ; for 
deviſing the reſiduum, is only the reſt of his eſtate 
that he ſhould not by will or otherwiſe diſpoſe of; 
but this is a gift in the teſtator's life-time, donatio 
cauſa mortis, and the poſſeſſion tranſmitted, and 
certainly, notwithſtanding the will, the teſtator 
had a power to give away any part of his eſtate in 
his life-time 3 he might in his life-time, after the 
making of his will, give away any part of his eſtate 
abſalutely, and by the ſame reaſon might, notwith- 
ſanding the will, give away any part of his eſtate 
cnditionally. Decreed the plaintiff his 1007. and 
colts. Fil. 1717. Drury verſ. Smith, Wil. Rep. 
404. 2 Eg. Caf. Abr. 575. pl. 3 
Memor 


„In the caſe of Smith verſus Caſen, Not good againtt © 
($ Dec. 1718.) the maſter of the Rolls, where debts. 


jewels were given by the teſtator by way of dona- 
tio cauſa mortis, doubted whether this was good 
azainſt debts. And it ſeems not, they being given 
in caſe of the donor's death, and in nature of a le- 
gacy, which therefore would be fraudulent as 
againſt creditors, Wil. Rep. 406. 

A man being much in debt, fix hours before his 
deceaſe, gave 6001. for the benefit of younger chil- 
dren; this is not fraudulent as againſt creditors, 
though it would have been ſo of a real eſtate, or 
chattel real; though the court would not have it 
to be taken ſo pro confeſſo, but would have direct- 
ed an iſſue to try it; and ſo it was done in lord 
Somers's time, and on iſſue directed was determined 
fraudulent before lord C. J. Holt, 14 Fuly 1729. 
Dufiin verſ, Furneſs, Seleft Caſes in Chancery 777 
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The husbandin The teſtator being languiſhing upon his death- 
exvemit gui. bed, delivered to his wife a purſe of gold, contain- 
neas, and a bill ing about 100 guineas, and bid her apply it to w 
for 100 l. to buy other uſe but her own : and likewiſe drew a bill upon 
Erd oberes he a goldimith to pay 1001. to his wife to buy her 
donatio mortis mourning, and to maintain her until her life-rent 
cavfa, the latter (meaning her jointure) ſhould become due; and 
ment. about ſeventeen days after died. The Maſter of the 
Rolls : The delivery of the purſe was good, and 
muſt operate as a donatio cauſa mortis, ut res magis 
valeat, &c, becauſe otherwiſe one could not give 
to his own wife, and this was in the nature of z 
legacy to the wife. The bill of 1007. is good, 
and operates as an appointrent ; if the wife had 
received it during his life-time, it would have been 
liable to ſome diſpute z but that he apprehended 
this amounted to a direction to his executors, that 
the 1001. ſhould be appropriated to the wife's 
uſe: And he inclined to think, that even if the 
wife had received it in the huſband's life-time, ſhe 
ſhould have kept it; that being for mourning it 
might operate like a direction touching his fune- 
ral. The gifts were not extravagant, (for then 
he admitted equity ought not to make them good) 
the gifts were but 200 J. and the perſonal eſtate 
amounted to 8000 J. Wherefore it was decreed 
accordingly. Trin. 1718. Lawſon verſus Lau- 
fon, Wil. Rep. 441. 2 Eq. Caf. Abr. 575. pl. 4 
Bonatio coula One Cowper, after making his will, and three ot 
mortis of bank four days before his death, gave Mrs. Daw/on ſome 
— bank notes to her own uſe if he died, elſe to be 
returned. On his death Aſbon, who was his exe- 
cutor, on inquiring into the affair, ſaid he was well 
pleaſed that they were given to her. She deſired 
him to keep the notes, and employ them to the 
beſt advantage for her; he took them, and gave 
her a note for them; but ſhe afterwards marrying 
againſt his inclination, he refuſed to deliver up the 
notes. Cur': This is not a legacy, nor is there 


any occaſion for the executor's aſſent to it; it is 


not 
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not a gift at common law, but in view of death, 

here are expreſs words; but if he had uſed no 

words, and been near death, it had been looked 

upon as a donatio mortis cauſa ; it is a teſtamentary 

legacy, of which the common law takes notice, e | 

but not provable in the eccleſiaſtical court; it is ved in the oil 

only neceſſary here, and the executor's aſſent is tual court, Wit- 

not neceſſary, becauſe the Party might die inteſ- im 44% 

tate. This further differs from a legacy, which 

depends ſolely on the diſpoſing words; but in a 

dinatio mortis cauſa there muſt be delivery, which 

is ſomething more. On re- hearing the lord chan- 

cellor inclined to have ordered a trial, had not 

Mr. Aſhton given a note, 5 May 1725. Aſhton 

verſ. Dawſon, Select Caſes in Chancery 14. Prec. 

Chanc. 300. 

An executor libelled in the ſpiritual court for ponatio eauſa 

taking a tankard without his conſent, on pretence mortis, not ſua- 

that the teſtator gave it the defendant if he died — any ſpiritual 

of his then ſickneſs. And the court granted a 

prohibition, this not being a legacy, but a donatio 

cauſa mortis, the validity whereof may be tried in 

an action of trover. Thomſon v. Batty, 2 Stra. 

1715 concerning the deviſe of goods and perſonal or vilis of goods 

chattels ; all manner of goods and perſonal chat- and perſonal 

tels may be bequeathed by will, certain caſes only chatte. 

excepted, | 
The teſtator may not only give that thing which Teſtator may de- 

is extant, and in being at the time of making the viſe things not 

will or death of the teſtator, but alſo that thing 1 

which is in rerum natura, whilſt the teſtator liveth; 

as he may bequeath the corn which ſhall be ſown A, the corn to 

or grow in ſuch a ſoil after his death, or the lambs grow in ſuch a 

which ſhall come of his flock of ſheep the * * 

year depaſturing in ſuch a field; but if there be gutgf no ſuch 

no ſuch corn growing in that ſoil, nor any lambs corn growing, le- 

ariſing out of that flock, the legacy is void, becauſe f , gig 2 

no ſuch thing is extant at all. Let if he deviſe a quarters of corn, 

certain quantity of corn, or number of lambs, as to be paid ont of 


the corn which 
twenty grows in ſuch a 
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Field, the legacy twenty quarters of corn, or twenty lambs, to he 
— no* Paid out of the corn which ſhall grow in ſuch a 
atall,grow there. field, or ariſe of his ſheep depaſturing in ſuch a 
ground, though not ſo much corn or none at all 
grow there, or no lambs, or not ſo many ariſe 
there, the executor muft pay the whole legacies; 
for the mention of the ſoil and of the flock was ra- 
ther by way of demonſtrarion than condition, ra. 
ther ſhewing by what means the legacy ſhould be 
paid, than whether it ſhould be paid at all. 
May deviſea If the teſtator bequeath unto another any debt 
+” ay choſe in que unto him, or a thing in action belonging unto 
: him, the legacy is good; if the legatee be execu- 
tor of that particular debt or thing in action, he 
may ſue for the ſame in his own name ; but if the 
legatee be not made executor of that debt or thing 
in action, he may compel the executor to ſue for 
By the teftator's the ſame, and pay it over to him. It has been 
recovering the ſaid, that if the teſtator after the making his will 
_ i” Wi exact the debt bequeathed, the legacy is void: But 
ſee the following caſes, 
But not if volun- The teſtator bequeathed thus: I give to my 
tarily paid in. uncle the ſum of 500 J. that is to ſay, the bond he 
gave me for 400 l. and 1001. in money; the uncle 
in the teſtator's life-time paid off 320 J. took up 
the bond, and gavea new bond for the remaining 
80 J. the teſtator died: It was decreed, that the 
80 l. bond ſhould be delivered up, and that the te- 
ſidue of the legacy ſhould be paid; for the diver- 
ſity is, where the money is voluntarily paid in, and 
where the teſtator ſues for and recovers it : In the 
firſt caſe the legacy continues ſtill. good, becauſe 
the money only comes home to the perſonal 
eſtate ; but in the other, the teſtator, by ſuing for 
it, ſhews he intended to make it his own, and 
therefore would not leave it to the legatee to re- 
cover, and the juſtice of the uncle ought not to 
prevent the affection of the nephew; and no al- 
teration of his intention appears. Hill. 1711. 


Orm and Smith, 2 Vern. 681. Rep. Eg. 82. 
_ One 
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more, to be equally divided between them, they 
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Ng * will deviſed thus: Item, I bequeath to The difference 
aughter, Mary Ford, the ſum of 40 l. eng volun- 
= Leen part of à debt owing to me for rent from «, — — 


G. M. ſhe allowing what charges ſhall be expend- — the 


ed in getting in the ſame. Item, I bequeath to my latter may be to 


grandſons and B. the refidue of what is owing * 
to me from the ſaid G. A. which is about 40 l. 


allowing charges as aforeſaid :\ After the teſtator 
received the whole debt owing from G. M. The 
grandaughter brought a bill for her legacy; it was 

infiſted that there was a difference between volun- 
tary and compulſory payments, though the firſt b 
was no ademption, yet that the ſecond was, and 


that the teftator compelled G. M. to pay in the 


money. The lord chancellor was of opinion, that 
there was no foundation for the difference taken 
in the books between a voluntary and compulſory 
payment; for the latter might be with an intent to 
ſecure the le at all events, and decreed the 
plaintiff the 40 J. legacy. Trin. 1728. Fard and 
Fleming, 2 Mil. Rep. 469. Vide Roll. Ab. 614. 
Mor 789. 22 e r af 
W. enftv. 24. br. 3 | IT | 7 
If the 3 4 his wil of, a 2 or other Legacy of a choſe 
ang in action which he hath in right of his wife, mn, or 
the legacy'is void; and fo it is of any chattel real — 
or leaſe, which he 'holdeth i in right of his wife, or of his k oil b 
if be have the next avoidance of a church in her void 
tight, for after the huſband's death they return to 
the wife; yet his gift or grant of them taking ef- 
ſect in his life-time, would bind the wikes and 
carry away the intereſt from her; 85 
If the teſtator hath no ſuch thing of his own as W 
is bequeathed, yet the legacy is good; as if he which the teſta- 
bequeath a horſe, or a yoke of oxen, the legacy is ter hath nor, as 
good though the teſtator hath neither horſe nor abr ah be 
oxen of his own : It may be aſked, to whom the has none, is go. 


, y 4 


choice in this caſe doth belong? If the words of 
the deviſe. be directed 1 25 OR as thus: I 


will 
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will that A. B. ſhall have a horſe, the choice be. 


= _— the legatee ; but if the words be directed 
To the executor, as to ſay; I will that my executor 
give A. B. a horſe, the election belongs to the ex- 

ecutor : But he that has the election muſt be rea. 

ſonable in his choice, and frame himſelf accord. 

ing to the intention of the teſtator z otherwiſe the 

legatee might chuſe'the beſt horſe in the country, 

or the executor the worſt. rte R 5 

A man cannot bequeath by will any of thoſe 
— Jenirne goods or chattels which he hath jointly Nth 2N0- 
of goods which ther, tho' by act in his life-time he might diſpoſe 
he hath jointly -of his part ; if he-bequeath his portion thereof ton 
void. third perſon, the Jegaoy is void, and the ſurviyor 
ſhall have the whole notwithſtanding the will; if 

the teſtator make the other jointenant his execu- 

tor, againſt whom a ſuit is commenced in the 

ſpiritual court, in a cauſe of legacy, the executor 

is not to be preſumed to poſſeſs thoſe goods, as 

executor, but as ſurviving jointenant, and ſhall 

therefore be diſmiſſed, and the will in that reſpect 

Except be be a be adjudged void. But. jonnt-merchants are to 
2 be excepted out of this rule; for the wares, 
em, 2 7. Pl. merchandizes, debts or duties, which they have as 

| joint-merehants or partners, ſhall not ſurvive, but 
mall go to the executor of him that dies, and this 

is per legem mercatoriam ; for the rule is, Jus as 
ertreſcendi inter mercatores pro benefieto cammercii lun 

A legacy of oo An adminiſtrator cannot make a teſtament of 
which the teſta-thoſe goods which he hath as adminiſtrator to any 
tor bath = 3d- perſon dying inteſtate, becauſe he has not thoſe 
another, is vid. goods to his own proper uſe, but in auter Aroit to 
| pay the debts, legacies, &c. of the deceaſed ; and 
though the executor of an executor may adminif- 

ter the goods of the former teſtator, yet the execu- 
cor of an adminiſtrator cannot adminiſter the 
5 SIT goods of the teftator, but a new adminiftration is 
to be committed by the ordinary, of the goods un- 
adminiſtered by the late adminiſtrator, as if ye 
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adminiſtrator had died inteſtate. Herdby it ap- 
pears, that the authority of an executor is greater 
than that of an adminiſtrator; for an executor 
may appoint an executor to the firſt teſtator, which. 
an adminiſtrator cannot do; nevertheleſs, an exe- 
cutor cannot give away the goods of the teſtator 
by his will as legacies, no more than an adminiſ- f 
trator ; for he has not thoſe goods to his own ule, Or as executor, 
but to perform the will of his teſtator, - 


2 PD 


Things belonging to any city, borough, cor- Mayor of a cor- 
poration, college, or hoſpital, cannot be deviſed ppracion canner 
dy the laſt will of the mayor or maſte. | thereof, me 

The goods of the church cannot be deviſed by ai 
teſtament, but the corn growing upon the glebe to be diſpoſed of 
may be bequeathed, as I have ſaid before, fo. , by will. 
Joch things as after the death of the teſtator Ia what- caſes 
would deſcend to the teſtator's heir at law, and r 
not go to his executor, cannot be deviſed by — — — 
any other teſtament than ſuch as would have paſs by a will. 
ed the land itſelf ; as if. by a teſtament not ex- 
ecuted according to the ſtatute of frauds, 29 Can, 

2. c. 3. a man ſeiſed in fee, ot fee - tail, bequeaths 
bis trees growing upon the land at the time of his 
death, the deviſe is not good; but if he had be- 
queathed the corn growing upon the land at the 


* 


time of his death from his heir to ſome other per- 


ſon, this had been good, although the land itſelf 
whereupon the corn grew, would not have paſſed 
by ſuch a will: The reaſon of the difference is, 
decauſe the trees are parcel of : the freehold, and 
deſcend together with the land to the heir, and not 


to the executor; but it is not ſo of corn, for the 


ſame would go to the executor as parcel of the teſ- : 
tator's goods. Vid Perkins' 5. $11, 512, G. 


As concerning the quantity of goods and chat- b " — 
tels, which a man may diſpoſe of by his will: A Ates de way 


man can by his will diſpoſe of no more of his per- wf ele of by 

ſonal eſtate. than what ſhall remain after payment 

of his debts, and moderate funeral charges ; and Only what u., 

therefore if the teſtator's debts, legacigs, and fu- 164 y lay 

neral expences, exceed the amount of his perſonal charges paid.” 
O 2 eſtate, 


- 
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_ eſtate, and the executor pays the legacies; ſo that 
there is not ſufficient of the perſonal eſtate left 
pay the teſtator's debts, this ſhall be deemed ade 
vaſlawt in the executor, as having paid legacies the 
teſtator could not bequeathꝭ and he ſhall make 
good the deficiency out of his own pocket. Fi- 
neral expences are to be deducted out of the teſtu- 
tor's perfonal eftate both by the civil law and the 
law of the realm. Fitz. Nas. Bre. fo. 121. De- 
tor and Student, lib. 2. c. 10. Ae, Meidgmen, 
Tit. E xeeutor, _—_ 
In ſome caſes the teſtator d Wedeln his 
whole petfonal eſtate (after debts and funeral 
charges deducted) in ſome caſes the half, andin 
other caſes one third. $ 
By the common By the common laws of the land, if no perde 


the teſtator lar cuſtom hinders, the teſtator may dy will diſpoſe 


— — of his whole perſonal eſtate, except as is before 
ſona} eftate, mentioned, Ry the law was held 

be otherwiſe. Fitz. Nat. Br. dt br. de 16: 
tionab. part, honor. Bracton de kgibus & en 
AN 5. 2. 26. Magn. Charta, a 18. 

As wy cuſtoms in the eaſe of diſpoſition 
will of tſonal eſtates, the principal are the 
toms of the city of London and of the provinee oi 
Vert; and theſe we ſhall conſides under the fol- 
lowing heads. 

1. Where the teſtator bath neither wiſe un 
child. 
2. Where a bath 2 wife; 44 no chil 
dren, or a child, or children; and no wife. | 
3. Where the teſtator bath both a-wife and 
child, or children. 
Leaving neither As to the firſt head; if a man hath lhe wi 
Vie 15 roſe of nor child at the time of his death, he may by will 
the whole, difpoſe of his whole perſonal eſtate! after debts and 
| Wh funeral charges paid. 2 
Leaving * As to the ſecond head, Fe deer we 
only, or * children wiſe and no children, or a child or children, and 
| te, a- no wife, he may by will diſpoſe of one half of his 
PET F 2 debts and funeral charges 


paid; 


* * 
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id; and the other half is due to the wife, or elſe 

to the child or children, by virtug-of the cuſtom. 
— 2 Fern. r 

As to the third head, if the teſtator leave both a 


ſonal eſtate; for in this caſe the clear per 
eſtate is to be diyided into three parts, whereof by 
the cuſtom the wife is to have the one third part, 


the child or children another third part, and the 


remaining third, part, wbich is commonly called 
the deadman's or teſtamentary part, is ſubje& to 


the will of the teſtator. | 
The common law and cuſtom 3 Common law and 


cuſtom in this, 
are both both grounded 


es, though they differ in this reſp 
mA on reaſon : On the one hand, ſu 
poſing the huſband unnatural, moroſe and brutiſh, 
and perhaps greatly inriched by his wife's portion; 
the wife a modeſt, virtuous, and tender woman; 
the children frugal, ſober and dutiful ; it ſeems 


very reaſonable that ſuch wife and children ſhould 


be provided for, and that it ſhould not be in the 
ap of the teſtator to give all from them, and be- 

w it on others that merit not ſo much from him, 
and to ſend his wife and children a begging : As 
the law will bind him living to provide for them, 
it certainly ought to bind his effects after his death : 
But on 3 hand, ſuppoſe the wife a very 


ſhrew, and perhaps an immodeſt and lewd woman, 


or the ſon idle, extravagant and undutiful, it ſeems 


hard that a man ſhould be bound to leave to ſuch 
a,wife or child, the whole of his fortune, for 


which 2 he had laboured the greateſt part 


of bis life; it then ſeems more reaſonable that a 


pa ſhould be at liberty to diſpoſe of his goods at 
is pleaſure; eſpecially as the wife and children 
underſtanding this, it will be a greater means of 
keeping them within the bounds of obedience and 


by 


duty, and encouraging them to endeavour at gain- 


ing the good-will of the huſband or father. 
* 10 ; O 3 | ] The 


wi and a child, or children, he can diſpoſe n 


more by his will than one third of his clear => diſpoſe but of one 
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Of the cuſtoms The cuſtoms of the city of London, and of the 
of London. province of York, governing a great part of the per- 
ſonal eftates of this kingdom, in the diſpoſitions of 
them by will, we ſhall conſider them more parti. 
cularly; and firſt of the cuſtoms of the City of 
41 2 London 
W mall be lawful for all perſons, who, after the 
of London may firſt day of June 1728. ſhall become free of the city 
_— wart. Lade, and for all who ſhall that day be un- 
whole perſonal 
as. married, and not have iſſue by any former mar. 
"riage, to diſpoſe of their perſonal eſtate, Stat. 11 
Ces. 1. c. 18. F. 1 
'But if agreement If any perſon who ſhall be free of the city of 
to the contrary, London hath agreed, or ſhall agree by writing, in 
dada 5 in; confideratiofi of his marriage, or otherwiſe, that 
ſhall be ſubje his perſonal eſtate ſhall be diſtributed according to 
tothe cuſtom, the cuſtom of the city of Lenden; or in caſe any 
perſon ſo free ſhall die inteſtate, his perſonal 
« eftate ſhall be ſubje& to the cuſtom of the city of 
London. Same Stat. F. 18. 
What eftates are. "Eftates of inheritance or freehold are not with- 
within the cuſ- in the cuſtom ; but if a freeman of London has a 
— mortgage in fee, this ſhall be counted part of his 
perſonal eſtate, and ſubject to the cuſtom, ' 1 Ch, 
Ca. 285. A leaſe for years waiting on the in- 
heritance of a freeman of London, is not within the 
cuſtom, 1 Ch. Ca. 285. 1 Vern. 2. A freeman 
of London poſſeſſed of a leaſe worth 1500 /. bought 
the inheritance in the name of truſtees for 150/. 
though there was no declaration that the leaſe 
ſhould attend the inheritance; and though the 
leaſe would be aſſets at law to pay debts, it was 
wy not to be fubject to the cuſtom of Londmn. 
Dotoſe and Derivall, Vern. 104. 2 Ch. Rep. 247 
2 Ch. Ca. 160. If a freeman of Limden be m 
both executor and reſiduary legatee, and dies be- 
fofe he has made his election whether he will take 
as executor or reſiduary legatee, yet he ſhal! be 
ſuppoſed to take 48 the latter, and the refiduum 
thall be ſubject to the cuſtom. 1 Ch. Ca, 310. 
Thamaz 
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Doms Prederich, Eſq; ſon of Sir John Frederick, One for valuable 
Knt. tate lord mayor of London, in: January 1674. 1 ws 
applied to marry the plaintiff Læonora, one of the freeman of Lon- 
daughters of Charles Mareſeo, who was an orphan 9on, bur hogs 
of the city of London, (being daughter of a free- u bis freedom, 
man, ) and the marriage being agreed upon between his perſonal eſtate 
the relations on both ſides, Sir John Frederick, by nale, h hg 
indentures of leaſe and releaſe, ſettled divers houſes, been a freeman, 
of 3301." per | Arinum, to the uſe of [Thomas (his but —— 
ſon) for life, remainder to the plaintiff Lionora, din TY 
(the intended wife) for her life, remainder to the 
firſt, &c.' ſon of the marriage in tail male, remain- 
der to truſtees for 1000 years for daughters porꝭ 
tions, if no iſſue male; And by another deed of 
the ſame date, the ſum of 6500 L which was Sir 

n Prederict's'money, and alſo 600 1. computed 
the reſidue of the plaintiff Leonora's portion, (be- 
yond gol. which Mr: Frederick the huſband 
was to receive) was affigned over in truſt to be 
laid out in a purchaſe, and to be ſettled on 
Mr. Frederick the then intended huſband for 
his life, remainder to the plaintiff Leonora the 
intended wife; for her life, remainder to the firſt, 
Ec. ſon of the marriage: Afterwards and before 
the marriage, the plaintiff Leonora being an orphan, 
and conſequently the licence of the court of al- 
dermen (who are guardians of the city orphans} 
being neceſſary to the marriage, to avoid being 
liable to a commitment, application was made to 
the court of aldermen for their conſent; where- 
upon an entry was made at the ſpecial court heſch 
15 February 1674. No. 22. That at this court 
licence is granted to Leonora Mare ſto, one of the 
% daughters and orphans: of Charles Mareſco, late 
citizen and of London,” deceaſed, to marry 
% Thomas Frederick, 'Eſq;. fon and heir apparent of 
« Sir” Jahn Frederick, knight and alderman, pro- 
*.vided that Mr. common ſerjeant do approve of 
the ſettlement made upon the ſaid: orphan, and 
«© fignify the ſame to the court.“ And the-faid 
dir Jahn did there promiſe and engage, that if 

| O 
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the ſettlement ſhould not prove ſatisfactory to the 
common ſerjeant and to the court, that he would 
make up and enlarge the ſame to the ſatisfaction 
af the court; and the ſaid Mr. Frederick. bei 
thereunto required, did —— 
the ſeid Sir John did alſo undertake, on his be- 
half, to take up the freedom of the eity within one 
year next enſuing. Ne 22. At the ſame court 
it was agreed, That when any perſon not free 
of the city ſhould addreſs himſelf to the court 
fort a licence to marry any orphan of the city, 
<<, that he ſhould be firſt required and urged by 
<<. the court to take up his freedom before the 
court would give conſent for ſuch marriage.“ 
Ne 23. At the humble deſire of Mr. Thema 
Frederict, ſon of Sir Jobn Frederick, being capable 
of freedom by patrimony, deſiring to be admitted 
by redemption into the company of ——, it is 
ordered by the court, That he ſhall be admitted 
to the freedom of the city by redemption in the 
« fſaid company of ——-— be paying to Mr, 
4 chamberlain, for the eity's uſe, 36. 44. Mr, 
Frederick performed no part of the agreement, 
either/in taking up his freedom, or in' laying out 
the truſt- money in a purchaſe, | Mr. Frederick had 
two ſons and three daughters, and by his will dated 
the 20th. of May 1718. gave to his eldeſt ſon Jabn 
1000. to his ſecond fon Thomas 1000 J. to his 
daughters 1000 l. and to his wife 101. and de» 
viſed ſuch part of his real-eſtate as was unſettled, to 
his ſecond ſon Thomas in tail, but gave the bulk of 
bis eſtate to his three grandſons, being the children 
of his ſecond ſon Thomas; after which the teſtator 
died. His widow-brought à bill,  infiſting, that 
he having made the agreement, ut ſupra, for a va- 
luable conſideration, viz. that of marriage, and to 
induce. the court of aldermen to conſent to bis 
marrying their orphan, he ought to be taken as 2 
freeman, and in conſequence thereof his perſonal 
eſtate to de diſtributed as ſuch, viz, the vie ta 
nt A ng - $3503 mae 
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have one third, his children another thitd, and 

only the remaining third to paſs by the will. The 

chancellor degreed the perſonal eſtate of Mr. 

Frederick to be liable to the cuſtom, and that he 

ſhould be taken as a ſreeman of Londen, he having 

for 2 valuable conſideration agreed to become 

ſuch, and his perſonal eftate diſtributed accordiag - 

ly, vis. one third to the wife, another third to the 

children, and the will to operate only as to the dead- 

man's part ; the wife to have the benefit of her 

chamber and parephernalia, but the legacies given 

by the will to the children, to be void, they not 

being given out of the deadman's. part, but. out of 

the whole perſonal eftate, and fo to be void, unleſs 

the children releaſe = oy to the reſt of the 

eſtate, and abide by the will. Tria. 1721. Fre- 

derick verſus Frederick, Wil. Rep. 710. Stra. 455. 

This decree was afterwards affirmed in the houſe 

of lords, with 200. colts. _ - 

A. who was a'freeman of Landon, purchaſed an A. a freeman of 

eſtate in the names of Edward Ambroſe (an attor- Londonpurchaſes 

vey at law) and one Hal, who was Ambroſe's.y,, ng mög a.. 

clerk, and in the conveyanee the conſideration - clares till after 

— was — — 8 ons by Ambro — Crag A. 
ere was proof that A. deelared he wauld buy und the cuftam, 

the eſtate in the name af Ambroſe, and that — ae 

hired to conceal it from being known to be his pur 

chaſe, and that the whole purchaſe-money 

the proper money of 4. On thepother fide it ap- 

peared that Ambroſe kept the deeds, and received 

the rents, and that A. by a paper of his own. 

writing, purporting to be an eſtimate of what he 

is worth, had charged Ambroſe as debtor for the 

money-lent bim to buy the eſtate, and alſo for the 


intereſt. of that money: But that A. dying, andEvidence of a 


leaving a widow and three daughters, and 3 


broſe appearing to be inſolvent, a declaration of chaſed in ano» - 
truſt was procured from Ambriſe, (for which about ther's name. 


300. was paid) purporting that the purchaſe- 


money was the proper money of A. and that the 
3 purchaſe 


wt 
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purchaſe was made in the name of Ambroſe in truſt 


for J. A bill was brought by the daughters and 
coheirs for an account of the rents and profits of 
this eſtate; the widow inſiſted, that this purchaſe 
not being intended, much leſs compleated in 4. 
life-time, and the declaration being only adviſed 
as the moſt effectual way to ſecure the debt upon 
A.*s death, the ſame ought to be looked upon as 
in the nature of a perſonal eſtate, and conſequently 
that a right veſted in her by the cuſtom of Londn 
to a ſhare in this money in the hands of Ambroſe, 
which could not be altered by the ſubſequent de- 
claration of-truſt, Lord Chancellor: Had it not 


been for the ſtatute of frauds, this would have 


g % . 934 
$1277 
- yg 6 79 | 


Of fraudolent aſ- 


ſiguments, &c. 
made by freemen 
to elude the cuſ- 
tom, 


been a reſulting truſt, and the declaration of truſt 
executed by Ambroſe after the death of A. has 
plainly taken it out of that ſtatute: As to the de- 
claration of truſt prejudicing the widow, who was 
a third perſon, the declaration was evidence of the 


truſt, and all evidence muſt affect a third perſon; 


if Ambroſe, after the death of A. being examined 
as a witneſs, had declared on oath that he was but 
a truſtee for A. this would have barred the widow; 
and decreed accordingly, but recommended it to 
the heirs, that they would agree to let the widow 
come in ſor her dower of this eſtate. Trin. 1710. 
Ambroſe and Ambroſe, affirmed in the houſe of lords 
June 1717. Wil. Rep. 321. 2 Eq. Caſ. Abr. 
267. pl. 17. 375. = 5. Prec. in Chanc, 537. 
See Vern. 88. 2 Lev. 32, Vent. 178. 3 Wil 
Rep. 188. Mad. ) 7. 

A mortgage ſhall be paid out of the perſonal 
eſtate in preference to the cuſtomary or orphanage 
part by the cuſtom of London, becauſe the cuſtom 


of Landon cannot take place till after the debts 


paid. 2 Wil. Rep. 335. 
A freeman of London, leſſee for years, volunta- 


rily aſſigns the term as a proviſion for his child, 
the widow ſhall have her ouſtomary ſhare therein. 
2 Lev. 1 30. and ſee Ch. Rep. 84. and 2 a” 
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685. ſed vide 2 Vern. 277, 612. A freeman of 
London having three baſtards by 7. J. confeſſes a 
judgment to her in-1000/.” defeazanced for pay- 
ment of coo J. in three months after his death. 
Tt was held, that this judgment, being — j 
ſhould not prevail againſt debts by ſimple contract, 
nor againſt the widow of the man, but that 
ſhe ſhould have her ſhare, according to the cuſtom 
of the city, without any regard to this judgment, 
but the debts being paid, the judgment ſhould bind 
the legatory part. Fairbeard v. Bowers, 2 Vern. 
202. Prec. Ch. 17. A freeman of London, on his 
ſon's marriage, gave 4000 l. to be laid out in the 
purchaſe of lands to be ſettled on the ſon and the 
intended wife for their lives, with remainders in 
tail : Lands were purchaſed and ſettled according- 
ly, in the freeman's life-time. It was held, that 
this money ſhould not be reckoned as any part of 
the freeman's eſtate, and that the ſon ſhould not 


be obliged to bring it into Hotchpot to intitle him 


to a ſhare of the perſonal eſtate. Anaud and 25 


uod, Vern. 345. Ch. Rep. 179. 2 Ch. Ca. 117. 
129. A freeman of London, who was a widower, 
had ſeveral children, and was poſſeſſed of a con- 
ſiderable leaſehold eſtate ; on a ſecond marriage, 
in conſideration of 26007. portion, conveys the 
leaſes in truſt for himſelf for life, remainder to his 


wife for ' life in lieu and bar of dower, all cuſ- 
tomary eſtate, c. remainder to the iſſue of that 


marriage; and in the ſettlement there was an 
agreement, that the truſtees ſhould: ſe}! the leaſes, 


and with-the -money purchaſe lands of inheritance 


to be ſettled to the uſes aforeſaid, but the huſband 


died before the ſettlement was made. It was held, 
1. That the wife was barred from claiming any 


part of the perſonal eſtate. 2. That the children 
by the former marriage had no right to the leaſes, 


and that the ſettlement would not bar the children 


of the laſt marriage from coming in for à ſhare f 


the reſt of the perſonal eſtate; for by agreement 
7288 | the 


203 
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the leaſes are to be conſidered as if a purchaſe had 
been actually made, and the hr — had paid the 
money out of his pocket. ncock v. Haneech 

2 Vern, 6686, 608. 
What children If an heir or ber of a freeman of 4 
are intitled to has a real eſtate ſettled. on him by his father, he 
= — — — ſhall, notwithſtanding, come in for his ſhare of the 
London. perſonal eftate according to the cuſtom of the city, 
Civil and; Rich, Vern. 216. 2 Jen. 204. 2 Vern, 
82. The children of a freeman of London are in- 
titled to their ſhare of his perſonal eſtate though 
they were-born out of the city, Yent. 180. Mad. 
80. and though their father did not inhabit or die 
in London. Roll. Rep. 316. Sid. 250. Vent. 180. 
Mod. 80. 2 Vern. 48, B2, 110. Grandchildren 
of a freeman are not intitled to the benefit of the 
the cuſtom of London, Faul and Hunt, Vern, 
397. Where the grandchild's s father was never 
advanced in the freeman's life-time, and died be- 
fore the freeman, leaving a child; and only the 
freeman's children are within the cuſtom to come 
in for an orphanage part. Mil. Rep. 341. Salt, 
426. Vern. 297. An after-born child is within 
2 cuſtom. M alſam, and Shinner, Rep. Eg. 153 

rec. 

—— If — freeman's child, male or female, be mar- 
child, married by ried in the life-time of his or her father, by his 
— his conſent, and conſent, and not fully advanced to his or her full 
—— — part or portion of his or her father's perſonal or 
From any further cuſtomary eſtate as he ſhall be worth at the time o 
ae of pat. his deceaſe ; then every ſuch freeman's child ſomar- 
ried as aforeſaid, ſhall be excluded and debarred 
from having any farther part or portion of his or ber 
ſaid father's perſonal or cuſtomary eſtate to be had 
Except the fa- at the time of his. deceaſe; — ſuch father, by 
_ by _ his laſt will and teſtament, or ſome other writing 
the valee of uch by him written and ſigned with his name or mark, 
advancement, ſhall declare or expreſs the value of ſuch advance- 
ment; and then every ſuch child, after the deceaſe 
of his or her ſaid father, producing ſuch will or 


other 
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other writing, and bringin ſuch portion fo had of Then 6 bring-" 
his or her pes or the * thereof, into Hotch-\"g'tbt por Bag” 

\ ſhall have as much as will make up the ſame Hotchpot man 
a full child's part or portion of the cuftonr een, 
eſtate his or her father had at ma, time of h 
deceaſe, notwithſtanding ſuch father fhall by any the fi, 
writing under his hand and feal declare ſuch ad ther 4 5 aby 
was by him fully advanced,” Trin. 1699. e 4 
and Box, | 
A freeman having advanced his daughter 1 — 

4 portion, and intending to exclude her from an that he had ad- 
further ſhare (on ſome diſpleafure taken againſt cenie daugh- 


her) made his will, and thereby reciting that be tr wh ok p- 


had advanced her 300 J. and npwards, gave her the ſhall have a 
and no more, — died. It was 49 81 "i thare, 
he ſhould have the 3001. made up à full chi 
ſhare of the cuſtomary eſtate; for the words and 
upwards, are certum in incerto, a and not to be re gard- 
ed; though it was objected, it might be 1060 % or 
2000 L of an other um above zoo, Hil, 1704. 
Dright and Smith. 
Any proviſion made by the gather in his Tife- What ſhall be an 
time for his children, is advancement within the Lancement. 
cuſtom. 1 Fern. 89, 61, 216. Bur a fettlement 


ofa real eſtate on a child is no advencement, nor 


to be brought into hotchpot. 1 Ch, Ca. 160. 
Neither does a deviſe of a real eftate bar the child _ 
5. its cuſtomary part of the perſonal eſtate. 2 
en. 753. "as 
If the portion of a child in part advanced, 62. bringingints 
brought into, hotchpot, it hp be brought into the R 
not into the whole lar — 
—_ to 9 1 wr widow's third, or the notes, —_— 
amentary rd v. 9 025 Vern. 5 
2 Vern. 283 Fe ck a. 119, 2 Ch. Rep. 7 Y ane 
And therefore where an only child is in part ad-. 


ranced by the father in his life-time, ſuch child 


mall not bring his part into hotchpot, there being 


_> in equal de e with him. Fane and Bence, 
2 Vern, 234. and Lord Delawar. ' 2 Fern. 


Anthony 


028, 754. 


206 Teftaments, Laſt Wills, and Executors; 


A. freeman of - Anthony Cleaver, a freeman of Londen, had a fon + 
Logdon h45125. and three daughters, and advanced all his children 
vances that child in marriage in his life-time : his ſon died, leavin 

in part ooly, the ſong ; all his daughters died alſo in his life-time, 


Bll — take ® except his eldeſt daughter Hannah, whom the fa 
out bringing ther advanced in marriage about forty years before 
2 receiv- his death; but the certainty of the portion did not 
botchpot ; For appear under the father's hand, Who by his will 
— wy - notice that he had — this only 
| daughter in marria ve to her 35 J. provi 

22 ay that if ſhe or her Ruland ſhould ale 5 gives 


Salk. 46. releaſe to his executors after his death, or ſhould 
2 any ways trouble them upon any claim by virtue 


of the cuſtom of London, that the legacy of 35ʃ. 
ſnould go over to the children of his youngeſt de- 
ceaſed daughter, and gave the bulk of | his: perſonal 
eſtate (being leaſchold) to his two grandſons the 
ſons of his deceaſed ſon, and died leaving a wife 
and one only ſurviving daughter. | 
Adjudged 1ſt, That if the daughter had been 
only advanced in part, ſhe ſhould ſtill have come 
in for her full orphanage ; for that the child's 
bringing her partial. advancement into hotchpot, 
is only in order to make an equality among the 
children, and not for the benefit of the mother, or 
to increaſe the deadman's part. Pre 
If a child be 2dly, That if a freeman having ſeveral children, 
2 _—_— , Or one child, does fully advance all his children, or 
if there was no his ſingle child, this Leises the cuſtom, and is 
child. the ſame as if the teſtator had no child; or if the 
huſband, being a freeman, before marriage com- 
pounds with his intended wife as to her cuſtomary 
part, it is the ſame as if there was no wife, +, 
If a child be - _ 3dly, That if the freeman ſhall have advanced 
vanced, and the his child in marriage, and the certainty of that ad- 
N vancement does not appear under the freeman“ 
pear under the band, this muſt, be intended and taken to be af. 
treeman's hand, and compleat advancement; and his honour ſa 
—— that the advancement in the preſent caſe being 
ment. made about 40 years before the death, of the free- 
c 
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. Teftaments, Laft Wills, and Executors; 207 
man, this declaration in the will that the, daugh- Salk. 426. . 
ter was fully advanced, was an evidence thereof, : Vers. — 
eſpecially it being ſo difficult a thing for the le- 1 \illiams 642, 
gatees in the freeman's will to prove an advance- 643. 
ment made at that great diſtance of time; but it 
being objected, that the father's own declaration in 
the will was of very little avail, ſince at that rate 
it would be in the power of every freeman, by 
making ſuch declaration, to bar his child of the - 
orphanage part: Thereupon proof was read, that 
the daughter's huſband had himſelf confeſſed that 
he had received above 1000 J. portion with his 
wife from the freeman at his, marriage; which was 
ſatisfactory. It was alſo held, that the daughter, tho 
a feme covert, had forfeited her legacy of 35 l by 
claiming her orphanage part. Trin. 1729. Clea- 
ver verſus Spurling, 2 Wil. Rep. 526. Meſ. 179. 

2 Eq. Caf. Abr. 270. pl. 29, 30, 31. | 

Edward Belitha, who was a freeman of London, 15 the husband of 
had two daughters Hannah and Elizabeth, and one the child of 2 
ſon the defendant William. The plaintiff Cox mar- — — 4 
ried the eldeſt daughter Hannah without the con- —.— cov 
ſent of her father; however, after the marriage, nants with the 
the father gave a portion to his ſaid daughter nn Ones: 

J. 1400, in money, and the reſt in a leaſe- cutors after his 
hold and freehold eſtate, which was ſettled by the death, equity will 
conſent of the huſband, for the ſeparate uſe of the cant, 28 
wife, and afterwards to her children; and there- 
upon the plaintiff Cox the huſband releaſed to the 
father „ all his right and intereſt which he had, 

« gr might have, to any part of his perſonal eſtate 
dy virtue of the cuſtgm of the city of Landon or 
© otherwiſe, except ſuch part as his father-in-law 
© ſhould give to him or his wife by will or other- 


* wiſe,” and covenanted to do any further act for 


* releaſing of any right, which he might have by 
the cuſtom of London, to the executors or admi- 
< niſtrators of the ſaid Edward Belitha.” On a 
croſs bill the court decreed a ſpecific. performance 


of this covenant. 5 


2dly 5 


20 Teftamints, Taft Wills, and Evetutors, 
adly, The court held, that where a daughter 
was advanced in part, and the freeman the father 
had fettled ſome leaſehold eftate to the ſeparate 
uſe of the daughter, this ought to be brought into 
hotchpot, it being in the ſtricteſt ſenſe an advatice. 
ment of the child pro tanto. 1 . 
Where lands of 3dly, It was held, that any land of inheritance, 
inheritance ſhall ſettled by the freeman upon his children, is not to 
1 be called an advancement either in part or in the 
whole, within the cuſtom of London, in regard 
lands of inhetitance are not within cuſtom which 
affects only the perſonal eftates of the freeman; 
ſecus of a leaſe for years; but if lands of inherit. 
ance be given to a child by a freeman in bar ofthe 
orphanage part, and accepted as ſuch, it will be 
binding, or at leaſt the child cannot have both, 
Paſch. 1725. Cor verſus Belitha, 2 Wil. Ry. 
2 — 2 Eq. Caf. Abr. 269. pl. 22, 23. 270. 
F : 61 2 . TE" * * . , STS ! 
Of nv If a freeman of London dies leaving two — 4 
is che orphanage ters, and one of them dies though after a divi 
re. and partition of the whole perſonal eſtate, yet the 
: ſurviving daughter ſhall have the whole orphanage 
part. Trin. 1713. Leffer verſus Lewen, Rep. Eq. 
32. Pres. Ch. 370. If a child intitled to an or- 
phanage part dies before twenty-one, and unmar- 
- ried, her ſhare ſhall ſurvive to the reſt of the chil- 
dren, though ſhe makes a will and deyiſes it away 
at ſeventeen years of age. 2 Fern. 559. If a man 
marries an orphan who dies under twenty-one, her 
orphanage part ſhall not ſurvive to the other chil- 
dren, but ſhall to the huſband. Foul and 
Lewen, 1 Vern. 88. If a man marries a city or- 
phan, and her portion be in the chamber of Lu- 
don, and he dies before her age of twenty-one, it 
ſhall not be looked upon as a deþofitum for the huſ- 
band, but as a debitum or choſe in action, which he 
not having taken out, or reduced into poſſeſſion, 
muſt ſurvive to the wife. Arne" Pheaſant's caſe, 2 
Vern. 340. Ch. Ca. 181. 3 Ch; Rep. 69. 1 
8 1 
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grandſon D. and after ſome other legacies, gives 
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If the daughter of a freeman of London marries Orphanage part 


againſt his conſent, unleſs he be reconciled to her — — 
beſore his death, ſhe ſhall not have her orphanage 1 
part of his perſonal eſtate. Foden and Howlet, 1 
e ibs 1:5 REI. 
If a freeman of London dies inteſtate, leaving a How the eſtate 
wife and children, the widow ſhall have her cham- of a freeman dy- 
ber, and one third of his perſonal eſtate, the chil- Pe bow pp ae 


dren ſhall have one other third part, and the re- and children, 


maining third muſt go according to the ſtatute of fall be divided, 


diſtribution,, 22, 23 Ca. 2. c, 10. viz. two thirds | 


to the children, and the other third to the wife. 
Walſam and Skinner. Rep. Eg. 153. Ch. 499. 


2 Vern, 559... that is, the children five ninths, and 


the widow four ninths beſides her chamber. 

A freeman of, London had no wife, but had iſſue 
A. a ſon, and B. and C. daughters; C. married 
againſt his conſent, for which reaſon ſhe never 
had any portion; afterwards ſhe died in her fa- 


theres life-time, leaving a ſon, D. The freeman 


by his will taking notice that he had given to his 
ſon J. 400 l. and to his daughter B. 1000 l. in 
full of their orphanage part, deviſes 500 0. to his 
one moiety of his perſonal eſtate to his ſon A. the 
other moiety to his children and randchildren' : 
The freeman afterwards gives ſeveral further ſunis 

at ſeveral, times to his ſon, amounting to 600]. 
the. certainty whereof only appears by the ſon's 


with a child which was afterwards born. 


* : 


1, Admitted by counſel, and decreed, that there Where no wiſe, 
being no wife of the freeman, the children wete — 
intitled to one moiety, the other moiety being the —— 


anſwer, and then dies leaving his daughter B. Mo 


# 


deadman's part. \. Salk. 126. 


2. Admitted by counſel, and ſaid to have been 2 Vern. 612, 
ſettled, that a freeman's grandchild (where the _— - 
grandchild's father was never advanced in the free- tom. 
man's life-time, and died before the freeman, leav- Salk. 426. 
ing a child) was not within the cuſtom, and that * Ven. 397. 


210 "= Raments, "Loft Wills, and Pxteutors. 


| only the freemen's children were within the cuſ: 
s tom to come in far ati orphanage part. 
Jen advanced, 3. Decreed, that whereas Ly fon was by the 


— wil mentioned to have had 4007: and conſequent- 


in the reeman 's ly the quantum of his advapcement appeared under 


vi nd of the the freeman's hand, yet this very declaration by the 
 wbſequent) by 5 cuſtom let the ſon in for His orphanage part; and 


— 15 anſwer, though the fon a rene: received further ſums, 
is orphansge amountin to boo U. the certaifity whereof appeat- 
2 ed by bis 92 anſwer, y et thefe de lune which were 
$30, additional Ai dCetherits! being wit the other 
gol. brought thth hotchpot, would not be a bar 
$ his orphanage 775 Hil. 1 8 Nortbey ver- 
Ts en, Nil. 340. ec. in Chen, 470. 

> Eg. Caf. . 4br. al Pat 8,9 it 1Uu0T wo 
The widow of a. If a freeman of Naas Ties Safibie ie, his 
_ N Widow ſhall have” her widow's chamber, and a 
without iſſue, _Molety of the reſt of the perſonal eftate; and as to 
hall have ber the e other moiety, ſhe may plead herſelf 4dtniniftrs 
— om _—_ Arix, to o her EL ao a 3+ in the ſtatute of 
moiety of the Te ſtributjon ( 22 2 Chr 10. 9 that it 
perſonal eſtate by ſhould not pre 1 E the uti London, and 
—— of rey tl f plea ſhall be allowed. HIl. 1682, Mathew; 
other moiety by and Newby, Vern. 132. ſed nota, this "proviſo ex- 
the laute. "tends only to the cuſtomary ſhare, and not to the 
deadman's 5. p ft, for that muſh be diſttibuted ac- 
cording to the aforefaid ſtatute; and in this caſe 
zone moiety of the deadman's art belöngs to the 
Wife; ſo that ſlie will have three fourths of the 
whole perſonal eſtate be ſides hep widow'schamber. 
A freeman — 94 freeman of Loudon having nd cHildren, by will 
—— — «deviſed a chattel leaſè to one, aſl his books to ano- 
the yearly profits Fer, and ſever: al other particular legacies ; the 


f his perſonal *© 8 
= 1 — uſe of his plate, &. to his wife för Hife; and as to 


bave her wi all. the reſt of his eſtate, conſiſting! in money, 
cbamber, and one goods, MUrtgAges, and credits, he pe the yearly 


_ pow ar Profits thereof to his wife for net," and (deviſed it 


benefit of be o. OVer after her geath. - It was decfeed, that by the 
ther moiety by cuſtom of London the widow ſhould ave her cham- 
— (bete and one entire moiety of the perſonal eſtate 

9: 3 after 


4 
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ifter debts paid, as well of the leaſe and books, 
which were © ſpecifically deviſed away, as of 'the 
reſidue of his eſtate, and ſhould have the benefit of 
the other moſtty for life by the will, " Web and 
Webb, 2 Vern. 110. | ror 
In the caſe of Atkins and Waterſon; Rip. Eq. 
the cuſtorn was - certified to be, that where 418 
man before marriage makes 4 ſettlement on 415 


eſtate, that ne is thereby barred to claim any of 
his perſonal eſtate after his death: And in the 
caſe of Lewin and Lewin, Caſes in Ch. 14. See 
3 Mil. Rp. 157 Pl. 5. Eq. Caf. Abr. 159; that if 
a woman before her marriage with a freeman äc- 
cepts a ſettlement out of his perfonal eſtate, wich- ' 
out any notice taken of the cuſtom, this bars her 
of any I api of bis perſonal eſtate if the - 
ſurvives him.” 
a freeman of London oy who had a co 
fiderable fortune and ſeveral children, it was a 
that be ſhiould have only 600 f. of her fortune, and 
that the reſidue ſhould be ſettled on her and her. 
children,” Which was accordingly done, and he 
in conſideration of ' the intended marriage and 
b00/. portion,” makes a ſettlement on her, and at 
the end of the deed covenants, that if ſhe ſurvived 
bim, his ' executors ſhould pay her 600 J. 
marriage took effect, and the hüſband died; the 
vidow infifted to have the 500 J. purſuant to the 
agreeement, and à full moiety” of the perſonal 
ate by the cuſtom; but it 'Whs held that the 
Peelend mentioping the huſband to be a citiz 
of London, ſhewed that the cuſtom might be then 
well in view, and that this cbmpouhding for 6000 J. 
in all events exempted her out of the reaſon of the_ _ 
euſtom. HII. 1711.  Whithilt and Phelps, Rep 
Eg. Br. Nec. Ch. 32 5. 
of Haniith v. Hancack, 2 len. 665. A widowet, 
freeman! of Lonion; and 2 widow being about W 
P 2 marry, 


1 


vide ante fo. 204. the >. I 
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94! Where by a 
ſettlem-nt befors 
marriage the 
wigow ſhall be 
intended wife, and the fame is thereby declared to barred of her 


be in full heu and bar of her ſhare of his perſonal ©* 


1 
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n a treaty of marriage between 
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1 and having only perſonal eſtates, by articles 

re. marriage. agreed, that in caſe he ſurvived 

he ſhould have only 2000 J. out of her perſonal 

eſtate, and the reſt to be at her diſpoſal ; and in 

caſe ſhe ſurvived, ſhe to have 2000 J. out of his 

- -* -. perſonal eſtate; without ſaying only, or no. more; 

eue the huſband died; it, was decreed, that the widow 

. ſhould have only the 2000 /. and no further ſhare 

* not Of the perſonal eſtate. Mich. 1714. Pott v. Le. 

exclude ef her If a freeman ſettles a jointure on his wife in bar 

cuſtomary — of dower, this ſhall not exclude her from her 

— on cuſtomary part of his perſonal eſtate. Alina ani 

Haterſon, Rep. Eg. 94. 

e A freeman of London on his marriage covenanted 
a aur = to add 15001. to the wife's portion, which wa 

gower, will not 3.500 J. to be laid out in the purchaſe of wag to 

—— of her Klei on the huſband for lite, then to the wiſe 

21 Lat, for her life, for her jointure, and in bar of her 

in bor of her Lower, with remainder to the children of the mar- 

cuſtomary part, riage: The freeman by will (inter alia) gives 2 

legacy to his, . 1 dies, leaving a wife and 

children. Led C A jointure of land 

made by a eee upon his wife, if expreſſed to 

be in bar of her, cuſtomary part, would be lo; 

but if not ſo expreſſed, and only ſaid to be in bar 

of her dower,, this would be no bar of her cuſ- 

;tomary part, becauſe, a real eſtate is of a quite 

different nature from, a. perſonal. eſtate, and a 

matter wholly out of the cuſtom; and it was the 

ſame thing in the principal caſe, where the free- 

man had covenanted to lay out pf his own eſtate 

25004 Fn A, purchaſe ang to. ſettle as above. 

1. Beca „from that time the 1500 l. was not 

bis own, eft te,,ngr what, the cuſtom of "Lond 

cou d med Fj 4-5 2, For that money covenanted 

to be laid out. in land, is, as to all reſpects, land in 

2 equity, and was not within the cuſtom, A free- 

legacy, and he man may in his Jaſt ſickneſs inyeſt bis perſonal 

teſtamentary  eftare. in land, which would defeat the. cuſtom 


* 8 Þ, though, he ſhould lay at that time that b 


- 


* 


* reer, nh ww a 1 ,v ¼“V NF 3 leet ld ee 4 


28 S Ae 


A 8 K KS oe £ 


. „ „ 


r a © Ot» 1' 


bo iD = wo | on Co. ot Fr - 


Teftaments, Laſt. Wills, and Executors. 
did it on purpoſe to defeat the cuſtom: As to the 


214 
have both -. 


legacy given to the wife, it appearing the legacies — 


did not exceed the teſtamentary part, it was the 
fame thing as if thoſe legacies had been expreſsly, 
given out of the teſtamentary part, and therefore 
the legacy being no ways inconſiſtent with the 
cuſtom, the wife might in ſuch caſe take both. 
When the teſtamentary part will not pay all 
legacies, the wife, if ſhe be a legatee, ſhall not 
take her legacy and her cuſtomary part alſo. A 
deviſe of a 1 eſtate by a freeman to his wife, 


ſhall not bar her of her cuſtomary part, or prevent. 


her from taking both, unleſs it be ſo expreſſed in 
the will; becauſe the deviſe of the real eſtate to 
the wife, no ways leſſened the cuſtomary part. 
Hil. 1718. Babington verſus Greenwood, Wil. Rep, 
530. Prec. Chan, 5o5. f 


Mr, Hebbert, a freeman of London, having iſſue On a freeman's 


bis firſt, wife one daughter the defendant Mrs: 


widow's cuſto- 
mary part being 


ler, married a ſecond wife the defendant Heſter, y.cred by com- 
and before marriage articled to. ſettle land upon poftion whaſhalt 


her, and to leave het 400 l. in money. The wi 


bave the benefit 
of it, the huſband 


defore marriage entered into a bond to a truſtee, or children ? Al o 


in the penalty of 3000 /. if ſhe ſurvived the huſ- 


band, to releaſe to his heirs, executors, c. on 


whether ac ild' 8 


orphanage part 
be barrable by 


receipt of the 400 l. her right to his real and per- releate or cove- 
ſonal eſtate by virtue of the cuſtom of London; nant. 


Mr. Hebbert had iſſue by his ſecond wife one 
daughter, the plaintiff Heller Blunden : After this, 
advancing his eldeſt daughter in marriage, by the 
marriage writings 4000 l. was declared to be to- 
wards her portion, and ſome freehold together 
with ſome leaſehold eſtates were ſettled upon Mr. 
Hebbert for life, remainder to Mr. Barker the 
huſband, his heirs, executors, Sc. and this mar- 
riage writing (amongſt others) was ſigned and 
ſealed by Mr. Hebbert himſelf, who being indebted 
to his daughter Barker ' for monies and rents re- 
ceived by. him during her infancy, (and which 
had become due from eſtates given her by her 
3 | of la - + "aunt 


* 


214 Teftaments, Laſt Mills, and Evecutors. 
— but and other relations): Mrs. Barker,” before 
marrige, executed l releaſe' to her father of all 
5 rights, claims and demands which ſhe had or 
might have by the cuſtom of London, ſaving to 
berſelf whatſoever her ſather ſhould voluntarily 
give her. Some time after Mr; Habbert made his 
will, whereby taking notice that his ſecond 
daughter had married againſt his conſent, he gave 
4 Fonſiderable eftate to his wife, and about the 
value of 1000 ,. in land and money to his ſecond 
daughter, and after ſeveral legacies, bequeathed 
| the ſurplus to his daughter Barler, and died. 
4 The plaintiffs, Blunden and his wife, brought their 
bill for an account of the perſonal eſtate of Mr. 
Hebbert, inſiſting firſt, that by the bond which 
hat*extinguiſhed the widow's right by the cuſtom, 
ſhe was thereby compounded with, and'to be taken 
4s dead, conſequently that the children of the 
freeman were to have one half of the iperſonal 
* - -» 1eftate, and the remaining half to be the teſta- 
mfmentary part. 2. That Mrs. Ba#ker ought to be 
barred from taking any part by the euſtom; and 
this as well in reſpect to the releaſe which ſhe 
had given to her father, as alſo for that it did not 
appear what was the value, and certainty of the 
portion Mr. Hebbert bad given her; and therefore 
that Mrs. Blunden was intitled to a moiety of the 
whole perſonal eſtate of the teſtator, vix. all the 
orphanage part. On an appeal from a decree of 
the maſter of the rolls, the lord chancellor declared, 
that he took this to be an abſolute agreement that 
the defendant He/ter ſhould perform the condition 
of the kond, which was, that after her huſband's 
3 death ſhe ſhould feleaſe to his executors “, and 
aim 200) le 3% er x2 „1194 1 þ that 
ng zn 2488 tho 
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Note in the caſe of Green q, Green, which, was beard at the 
. Rolls, Hu. 1718. Mr. Vernon obſerved, that on this point prece- 
| vents had been both ways, though the moni. ſolemn 6nex were apainſt 
the children's having the benefit of the compoſition, made with the 
wite,;to which the court inclin:d, without then determining it: = 

EAN ſter war 
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that the agreement was not that her third part, 
ſhould be Dlorbed for the benefit of her children, | 

but ſhould go to his executors for the benefit of his p 
will; that his lordſhip would look into precedents, 


: 


and ſee whether they come up to the preſent caſt, 


" 


and whether the cuſtom of the city of Londen had' 
been certified as to the queſtion. As to the or- 
phanage part, his lordſhip declared that the teſtator 
had a power to releaſe the agreement made with 
the defendant Frances Barker elde het marriage, 
and that he had releaſed the ſame by his will by 

iving her the remainder of his real and perſonal |. 
eſtate; that one third of the perſonal eſtate; (in 
caſe the defendant Hy/ter Hlebbert ſhould be barred 
thereof) would not fall in to be abforbed or ex- 
tinguiſhed in the orphanage part, but would fal! 
in to the teſtamentary part, and that the plaintiff 

Heſter would be intitled to no more than a moiety 
of one third of her father's perfona! eſtate, the 
defendant Frances Barker bringing the leaſchold 
houſes, and the 40001. given her upon her mar- 

riage into hotchpot, .&c. Paſch. 1720. Blundon v. 


"Barker, Wil. Rep. 634. 10 Med. 451, 462. | 


Note; the parties afterwards came to an agree- 
eee tra rig yd ts RW 55 
If a freeman of London by will deviſes to a child Where a legacy 
a legacy exceeding what his orphanage part wil] 3 
amount unto, without taking any notice of the of the orphanage 
cuſtom, the legacy ſhall be a batisfaction, for the fart. 


child ſhall not take both by the will and cuſtom: 


2 "4 "oy 2 * 4 4 . —— 


hd * * _— — 9 — : FY _ 


afterwards in the caſe of Puſey and Deſboverie, 3 Wil. Rep. 37 5. 
pl. 82. Caf. Temp. Talb. 130. heatd Jaly 1734. Lord chancellor 
Talbot taking notice of the rontrary. determinatiops made by the 
court in this point, ſaid it had of late been ſettled, that where the | 
Wife is compounded withall, it ſhould be taken as if there was no 
wife, and conſequently that the buſband ſhould have one melery 
and the children. the other. The like was held by the loxdu, 
Hardwicke in the caſes of M:dcalf verſus Ives, Ak. Rep. 63. 
'p! 21. and Morice verſus Burrow, heard 18 June and 3 February 
1737. Atk .Re5' 399. pl. 18 1. Wil, Rep. 644. cies 8 P. decreed; 
lo daes 1 Mod. 455 2 Wil. Rep. 5 7. dee Moſeley 43. 

5 P 4 but 


* 
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but if the legacy is leſs than the orphanage ſhare, 


it ſeems eren the opinion in like caſes, 


that the child ſhall have both the legacy and his 
orphanage part, eſpecially if none of the deviſes in 
the will are diſappointed. . ee | 
A freeman ba. A freeman of London having two ſons and two 
| — — daughters, and being poſſeſſed of a perſonal eſtate 
5 bie perſonal of 18000 J. and having compounded with his wife, 
eſtate, the whole ſo that he had a power of diſpoſing of two thirds 
— — of his perſonal eſtate, by will deviſed two thirds 
of the who e to of his whole eſtate, to his daughters, and one 
his two — 4 third to his ſons: The chamber of London would 
main ug third to have diſtributed in this manner, viz. 6000 J. the 
his two ſons, cuſtomary part, amongſt all the four children, 
each cavghier and two thirds of the reſidue to the daughters, 
ſhall have 600c1. 1 | | | 
and one third to the ſons ; fo that thereby each 
daughter would have 5500 J. and each ſon 3500/. 
But in chancery it was decreed, that the daughters 
ſhould have two intire thirds of the whole eſtate, 
which was 60007. a-piece. Love v. 
Vern, 6. i) | l ang | 
Freeman devifing If a freeman of London deviſes legacies which 
more than the exceed the value of the legatory part, the legatees 
_— ſhall abate in proportion. 2 Fern. 111, 754. 
Neadndan's rar If a freeman of London dies inteſtate, the dead- 
not ſobject to the man's part of the perſonal eſtate is not at all under 
cuſtom. the controul of the cuſtom of London, but ſubject 
| to the ſtatute of diſtribution. 22, 23 Car. 2. c. 
10: Walſam and Skinner, Rep. Eq. 153. Pre. 
Ch. 499. 2 Vern. 509. 
Deviſe of 00 . A freeman of London deviſed 5001. for mourn- 
for mourning: et ing Per Curiam, It muſt come out of the 72 
——— part. tory part, and not leſſen the orphanage or cuſto- 
mary ſhares. Deakins and Buckley, 2 Vern. 240. 


— If a freeman of the city of London dies within 


in the province the province of York, ſeiſed and poſſeſſed of a real 


of York, the cu- and perſonal eftate; the cuſtom of the city of 
— _ en London for the diſtribution of his perſonal eſtate, 
8 ' ſhall prevail and controul the cuſtom of the pro- 
vince of York, 2 ern. 48. 888 

: Alſo 
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Also if a, freemam of Londm die within the And his heir 
province” of Lert, his heirs ſhall” come in for a e gata“ 
ſhare of the-perſonal eſtate, though by the cuſtom «gate, though 
of the province of York he is debarred from ha- othecwiſe by the 
ving any ſhare of it; for the cuſtom of the city 6 of York. 
London, which follows the perſon, ſhall be pre- 
ferred to that of the province of York, which is 
only local. Cholmely and Cholmely, 2 Vern. 82. © 

An inhabitant within the province of Yor on In York a ſettle. 
his marriage ſettled his lands on himſelf for life, js me fon 
remainder as to part on his intended wife for life, in fee, debars 
remainder as to the whole on his firſt and other bim of the cuſto- 
ſons in tail, remainder to his own right heirs. It —— 
was held, that the ſon was thereby excluded by 
the cuſtom of the province of York from having 
any ſhare of his father's perſonal eſtate. Conflable 
and Conflable, 2 Vern. 37) 7. b 

A man who lived within the province of Vert a, inteſtate in 
died inteſtate, having advanced all his children York baving ad- 
in his life-time. It was held that his perſonal — — 
eſtate ſhould be diſtributed according to the ſtatute ſabiedt to the 
of diſtribations:” 22, 23 Car. 2. c. 10. Goodwin ſtatute. 
and Ramſden, 1 Vern. 200 J e 
An inhabitant within the province of York ha- A daughter (of 
ving a ſon and daughter, but no wife, having ad- 20 inteſtate) who. 
vanced the ſon by a ſettlement'of lands, and given posten in f. 
his daughter a portion in marriage, in lieu and fin of her 
full ſatisfaction of what ſnhe might claim by the hte, by the cut. 
cuſtom of the province of York, died inteſtate's oo York hal 
The queſtion was, how the perſonal eſtate ſhould hotchpet. 
be diſtributed ? For the ſon it was infifled, that 
here the cuſtom df the province of York was to 
be quite laid out of the caſe; the ſame diftri- 
bution to be made of the eſtate as of other 
inteſtate's eſtates, and by conſequence the daughter 
to bring her portion into hotchpot, but the ſon to 
have a full ſhare without any _ to the lands 


that had been - ſettled on him: But it was held, 


that the daughter ſhould not bring back her 


portion into hotchpot, for it came in lieu of her 
cuſtomary 
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- 4» « 1. cuſtomary part, and was the price the father 
©" | thought to g her for the fame. , Gudgeon and 


* 


eur ds de Stapleton and Sherrard, Vern. 465, 134, 305, 432 
ftatute. eben e e n 


iſ! 0 


- 


of the certoin or, incertain deſcription of 4 
21 f D 4 / legacy. | ſ 


Where money Man deviſed 12001. to J. S. and by general 
ſhall net paſs by 1 1 words deviſed all his goods, chattels, and 
a devite of 892% beuſhold-ſtuff in and about his houſe to the ſaid 
| F. S. money in the houſe will not-paſs, he having 
a particular legacy deviſed to him. 2 Ch. Rep. 
190. A man dexiſed to his niece all his goods, 
chattels, houſhold-ſtuff, furnitute, and other things 
- whieh then were, or ſhould be in his houſe at the 
time of his death; and ſometime after djed, lea- 
ving about 265 J. in ready money in the houſe, 
It was held, that this ready money did not pals, 
for by the words other things, {hall be intended 
things of like nature and ſpecies with thoſe 
above mentioned. Mich. 1729. Trafford and 

Me aan, i net gs W 5 
By what worde Plate arid jewels will not paſs by a deviſe of 
plate and jewels utenſils. Dyer 59. But by a deviſe of houſhold 
will not pas. goods plate will paſa. 2 Vern. 638. Whether 
plate ſhall. pals by a deviſe of furniture, vide 
2 Vern. 5 Prec. Ch. 251. The earl of North- 
umberland by will deviſed his jewels to his wife, 
and died poſſeſſed of a collar of $$. and of a garter 
of gold, and of a buckle annexed to his. bonnet, 
and alſo of many other. buttons of gold and preci- 
f 2 Obs 
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ous: ſtones | annexed to his robes, and of many 
other chains, bracelets, and rings of gold, and 

precious ſtones. It was held that the garter and 
Far of $$: did not paſs, becauſe they were not 
properly je wels, but enſigns of honout᷑ and ſtate, + 
and that the buttons in his, bonnet and huckles did 
not paſs, becauſe they were annexed to his robes | 
and were therefore ho jewels; but for all the 
other chains, ringt, bracelets and jewels, they 
paſſed by virtue ofthe Will. n 121. 2 D. 


33 


23 


$2 p. 6. ie 123 vd & 
Pf flee fo for gg years bequeathed foreach — 7 
> of plate and other goods to diverſe perſons, and leaſe tor years 
. then bequeathed all the reſidue of his goods, his will paſs, 
debts and legacies; being paid, to his wife, and 
made her ſole executrix. It was held, that the 
leaſe paſſed to her as legatee, for though by a 
grant of omnia bona 2 leaſe will not paſs; yet by 
the civil law bonn includes all chattels, and this 
being a legacy the [judges of the common law 
ought to be guided therein 2 civil Jaw.. Port- 
man v. Mi d Cre. Elin. 386. Moor 352. Golaſ. 
129. 2 D. A. 525. p. J. By a bequelt of the 
moiety of the q perſonal eſtate, here the teſtator 
had money, bonds, and. a leaſe for years, a moiety 
of the leaſe will b. 108 ien Hales Ch, 
C216; | to non wy 
A man who had Kill; in wy an and frequenely On adeviſe of | 
bought pictures and ſold them again, and had 9 — 
pictures in boxes as well as ſome hung up in his ception ſhall go 
houfe, and likewiſe: pictures at his death which he v0 pictu es in 
bad not at the time of making his will, deviſed pes * 
his houſe, and all his goods and furniture therein, and to pictures 
to his wife for life, and after her deceaſe to his bought after the 
ſon R. and his heirs, except his pictures which he l 
gives to his ſons 4. and B. It was held, that the 
ſons A. and B. ſhould have as well the pictures 
bung up in the houſe" as furniture, as thoſexin 
n and as. well. o in the Daus the time 1 1 
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of the will as thoſe bought after the will was made, 
Gayre v. Gayre,”2 Vern. 538.  . 
A deviſe of goods A man deviſed to his wife all his perſonal eſtate 
at W. all there at a place called / It was held, that all his 
__ — 5 perſonal eſtate, as coaches, horſes, Qc. there at 
not at the time the time of his death, ſhould paſs, though not 
of the will, paſſes. there at the making the will, the perſonal eftate 
being fluctuating and varying until the time of 
the teſtator's death. Sayer and Sayer, 2 Vern. 688, 
Aliter, if re- _ Eg. 87. Prec. Ch. 392. But where the 
moved by tel” teſtator deviſed to his wife all his houſhold goods 
5 and furniture that ſhould be in his houſe at R. 
at his death, and the goods there were after the 
will removed to another houſe by the teſtator's 
approbation; it was held that the legacy was 
void. Earl and counteſs of Shaftsbury, 2 Vern. 747. 
Devife of arrears Rep. Eq. 172. The teſtator deviſed to a charity 
now due will not all then due and unjuſtly detained from him by 
pak arrears in- the dean and chapter of Teri. It was held, that 
making the will, though a general deviſe of all a man's goods will 
carry all that he had at his. death, though pur- 
chaſed after the making the will, yet here the de- 
viſe is confined to the. arrears due at the time of 
making the will, and will not paſs arrears in- 
curred after. Trin. 1701. Attorney General and 
Quantum of a A man deviſed lands for payment of his debts 
legacy left to the and legacies, and deviſed 400 J. to two of his 
1 ſiſters, and to his third as much as his exe- 
cutor ſhould think fit. It was decreed, that 
the third ſhould have 400 J. alſo, and be made 
equal to- her other ſiſters if the eſtate would hold 

out. Wareham and Brown, 2 Vern. 153. 


Of the deſcription of the legatee. 


A younger chile HE teſtator deviſes money to younger 
who is heir, ſhall children; there are diverſe daughters and 


— ſon, who by birth is a younger child, but is 


childr en, heir 
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heir at law to a fair inheritance. . It was held, 
that he ſhould not be conſidered. as a younger 
child, ſo as to take by this deviſe. Bretton and 


Bretton, 3 Ch: Rep. 1. Ch. Rep. 224. 


Lands were deviſed to be ſold for t 5 increaſe Where a child 
of children's portions. It was held, that a child, — after the 
born after the will was made, ſhould have a ſhare. * ——— 
2 Ch. Rep. 211. The teſtator deviſed 201. a- piece 
to all the children of his ſiſter. It was held, that 
a child born after the making the will, and before 
the death of the teſtator, ſnould take by: virtue of © 


the deviſe, the word children comprehending all. 


Garbrand and Mayo, 2 Vern, 105. ſed vide Dier 


177. Lat. 112 
He fl ie the ſurplus of bis eſtate to nis If limited to 


grandchildren, living at his death; grandchildren children living 


born after his deceaſe ſhall not take; for if he had . teſtator's 


death, children 


intended it, he would. not have; reſtrained it to bora after ſhall 


children living at his Rants 2 and Parry, not take. 
2 Vern. 710. 

The teſtator .deviſed 15001. in truſt for the Where by a de- 
children of N. ad, B. had only one, child and 145 te — 


grandchildren 


ſeveral - grandchildren, the child ſhall take the {all take. 


whole, — the 11 ſhall not come in for 


ſhares; but if B. had no child living, the grand- 
children might have taken by the name of child- 
ren. 2 Vern. 106. 
The teſtator deviſed the relidue af his perſonal Deviſeof perſonal 
eſtate to the children of A. and B. neither of them eſtate to the 


had a child either at the time of making the will 7 y” nyo 


or of the teſtator s death. It was held, that the ving none either 
deviſe was executo tory, and ſhould coded hor any 22 tbe time of 
B. 


children that 4. ſhould afterwards have, TR = 


and that the children of each ſhould. take per capita, after- born child- 


and not per flirpes, they claiming in their own — —_— 
tight, and not as | repreſenting ,,their parents. et per A : 
Weld and Bradbury, 2 2 405, 705. | 

The teſtator deviſed all his goods in ſuch p Goods deviſed to 
houſe to G. for life, and after. his deceaſe to the C. for life, and 
heir of J. &. and the queſtion vnn, W he 10d. ar e. 


at 8. 
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chat was heir t m S. ſhoul# take ffloſe goods 5 
deviſee, and the ſaid goods go to bis execytors, 
although fuch heir die in the liſertime of G. of 
whether he that was heir to J. S. at the time of 


urged, that theſe goods were only the furniturt 


of the capital Houſe, yet it Was held, that they 
Abſolutely veſted in him that was- heir of J. 8, at 
The time of his death. Dior and the earl of 
Clarendbn, Firn 2 1 1 2115 1975 127 D.. 5 
Tbe duke of 1 by will dtviſed in this man- 
ner, viz. Item, I give Tis bequeath' unto fuch of 
my ſervants as ſhall be living With mie at the time 
of my death, one year's wages. It was held, that 


tenen ek ace eu as lived Im the teftator's houſe, 


And had diet from h | 
And not ſtewards” of courts, and fuch who were 
not obliged to ſpend their whole time with their 


me 
Re» 4) ,on 


*. % 


* 1 
Pie 


| 5407 5 
Six Nobert | 
#:piece to each of his ſervants, and Iives above 2 


Mm ſhould take by this deviſe; 


maſter, but might alſo ferve any other maſter, 
2. Vern. 546, 547. ne he 

"Henley che father, deviſes 100/. 
year after, in Which time fcyeral of bis ſervants 
Went away, and aer e n in their ſtead; 
but ſome of thoſe who were his ſetvants at che 
time of publiſhing the will, continued in their 


ſervice till his death; and oge that was bis poſtilion 
at the time of the will, went away fick, and 
another was taken in his place, and he was not 


come back to his place At the tithe of the tef- 
tator's death. Ruled by J Very ord chancellor, 


I. That there being no new publication, thoſe 
that become his ſervants after the publication 


of the will took nothing, though they were his 


ſervants at the time of his death 2. Thoſe that 


- +, -- were his ſervants at the publifing the will, took 


my 


— 


nothing unleſs they continued with him at his 


e.. The boy that went away fick, and 
Was not türned away, ſhall take, for his fick- 
gnaeſs was the act of God: And being moved to 


hear 


OL. At. a KG i dad and 
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bear the civilians, or have :precedenty ftom the 
ſpiritual court; he refuſed z-for the matter being 


before him, he was to follow his conſcience and 
opinion, and they might obſerve their on rules in 


caſes of legacies ſued for before them. 4. None but 
menial ſervants take. Mr. Solicitor cited a caſe, 
the teſtator deviſed to his ſervants A. and B. and 
every other which ſhould continue bis ſervant. at 
his deceaſe; where it was held, that ſuch as came 
in after the publication, were not intitled, nor 4 


. 
* 


and B. unleſs they continued. Jovis 17 Di- 


„ 


; | ws . Deviſe of 5501, 
A. gives 7001. to the children of her daughter, h 0. Fab 


ſhould have the (intereſt during her life: The — og 
daughter has three children at the. time of the of the deviſor, 
deceaſe of A. and has one child more after; one {ball not take, 
of the three children dies, and J. 'S,,takes admi- 

niſtration of his eſtate; the daughter dies. The 

lord chanceflor held, t. That the child ban 3 

after the! iteſtatrix's death could have no benefit 
of the deviſe. 2. That this is a pfreſent deviſe 
ſeluend in \futuro, and the , words amang / them — 
apportions the thing, and the adminiſtrator of a. who died be- 
the dying child ſhall have a ſhate, for it was a fore A. ſhall have 
deviſe in common; and Sir Villiam Turner, exe-* 

cutor of the deviſor, was decreed to pay the 

money. 0 1 October 1682. Sit William Turner's 

caſe. oY 3d ver vols £9). 38 mon 

The father deviſes 40 l. to the wife of Jobn Hape Legacy to the 
his ſon (Who is then married to; Bljzabeth ) if ſhe wie o' 7 (no 
ſurvive her huſband and if he have, po. wife at the ſurvives, = 
the time of his death, then the 40,4, ſhovld go to if J. dies without 


. * 8 * 2 wife i 
the children of John. ILbhe teſtator dies, the. ſajd — r — 


Elizabeth dies; Jahn marries Aune and dies, Anne ſues w.te Len Ae, 
for the legacy in chancery, and decreed ; for the te gg 
father's intent was conſtrued to be, that the 40. wiſe mall take, 


ſhould be as ſomething of a proviſion for ſuch wife as 
(bps 0 


224. 


| when a legacy is due we are to conſider whether 
* 1 the legacy, r or conditional, or e 


of the teſtator 
to be due, therefore if che legatee dies before that 
. Jay the legaey is void, and the executors or ad- 


iunaui, Las Wills, and Eau 
John ſhould leave at the time of bis death, and is 
not only appropriated to the perſon of the firſt 
wife, which was ptetty evident from the laſt 
e, and i be have n wife living, &c. The 
lord 'keeper ſaid, this was in imitation of their 
way of making jointures in the weſt country, 
where their ſurrenders are often to the huſband 
-for life, with remainder to her that ſhall be his 
-wife at the time of his death. _ _ 34, 
c . r e ZL 


of lapſed leis : I 


I F the legatee die before the legacy i is us, the 
legacy 1s 1 but in order to know 


bn + ] 


egaey is ſimple, the day of the death 
is the day when the legacy begins 


miniſtrators of the legates cannot recover the 
601 ame; and ſo it is, if the deviſee of a copyhold 


* render by the deviſor of the copyhold, to the uſe 


together, or by the falling of a houſe may be both 


What =Y 


die before the deviſor, notwithſtanding the ſur- 


of his will. Stra. 445. and ſo alſo it is, if the 


legatee lives as long as the teſtator, but does not 
"ſurvive him, for they may both die at one. inſtant, 


as in a ſtorm at ſea they may be both drowned 


killed at once; but if the legatee overlive the 


teſtator, even though i it be but for a moment, the 


legacy is due, and may be recovered by the exe- 
cutors or adminiſtrators of the legatee. 

A. deviſes to his ſix relations C. D. E. F. G. H. 
all his lands, c. and all his perſonal eſtate, in 
truſt, to perform his will, and after all theſe things 


l diſcharged, directed that the remainder ſhould be 


equally 


> © BD RO re 


8 
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equally divided amongſt them, ſhare and ſhare alike; 
and made his ſaid fix relations executors. C. one 
of the legatees died, and then A. the teſtator died. 
Quaere, whether the ſhare of C. dying in the life- 
time of the teſtator ſhould go to the ſurviving refi- 
duary legatees, as part of the reſiduum, or whether, 
jn this caſe,” it ſhould go the next of kin of the 
teſtator, as ſo much of his eſtate undiſpoſed of? 
Mr. Solicitor General argued, that where there is 
a lapſed legacy, it falls into the reſiduum of the 
perſonal eſtate generally; but here a part of the 
refiduum itſelf is the lapſed legacy, and conſequently 
undiſpoſed of, and ought to go to the next of kin 
of the teſtator ; for the executors are to take no- 
thing as executors, but as reſiduary legatees; and 
C. dying in the life-time of the teftator, his ſhare 
muſt go according to the ſtatute of diſtributions, 
as undiſpoſed of. And ſo it was decreed. Page 
J. Page, 2 Stra. 820. een 7 

When the legacy is conditional, the legacy is not 
due until the condition be performed, and there- 
fore if the legateę die before the condition is per- 
formed, the legacy is extinguiſhed, except in ſome 
few caſes. 4 | a 
But if a legacy be deviſed to a child payable at 
his age of twenty-one years, and if he dies before 
that age, then the legacy to go over to another; 
in this caſe, if the child dies before he attains the 
age of twenty-one, the ſecond legatee ſhall have 
the legacy immediately. 2 Vern. 283. 2 Will. 
Rep. 478. 8 Vin. Abr. 404. pl. 35. 2 Burn's 
Ectle, 575. | 
When the legacy is referred to a future day, we 
are to conſider whether the day is intirely certain 
or intirely uncertain, or in ſome reſpects certain, 
and in other reſpects uncertain, 

If the day is certain, the legacy begins to be 
due from the time of the death of the teſtator, al- 
though it be not payable until the day limited; 
and therefore in this caſe; if the legatee dies before 
the day appointed for payment of the legacy, his 

Q executors 


4 
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executors or adminiſtrators . e it: As if 
A. bequeath to B. 100 J. at Chriſtmas 174.3. and 
after dies, and after him B. dies but before Chriſima: 
1743. the executors or adminiſtrators of B. at 
Cbriſimas 1743. may demand and recover the 
cy. | 
"Je * day is utterly uncertain, and the legatee 
dies in the mean time, the le is extinguithes, 
and the executors or ke LS 7 of the legatee 
ſhall not have it: As if A. bequeath to B. 100], 
when he ſhall be married, or to be paid when he 
ſhall be married ; here the day is intirely uncertain, 
for it is neither certain when B. ſhall be married, 


nor whether he ſhall be married at all; and if B. 


die before he is married, his executors or adminiſ- 
trators ſhall not have the legacy ; neither is it 
material whether the day be joined to the ſub/ane 
of the legacy, or to the payment of it, as in the 
example above, for in either caſe the legacy is 
ne. 

9 the day be partly certain and partly uncertain, 
we are to conſider if the uncertainty ariſes from 
the queſtion, whether the day ſhall happen? 2. Or 
the queſtion when it ſhall happen? 

As to the queſtion whether the day ſhall happen, 
which is thus: The teſtator bequeaths 100/. 
when his ſon ſhall attain the age of twenty-one 
— (for the time when he ſhall attain that age 

certain, but whether he ſhall live ſo long is un- 
certain) we are to diſtinguiſh whether the day is 
joined to the ſubſlance of the legacy, or to the puy- 
ment. If it be joined to the ſubſtance of the legacy, 
and the legatee dies before the day, the legacy is 
gone; as if A. give B. 100 l. when he cometh to 
the age of twenty-one years, and B. dieth before, 
the legacy will not go to his executors or ad- 
miniſtrators, except in certain caſes, as where the 
legacy is left to pious uſes, or the time tendeth to 
the diſſolution of the legacy, e.g. the teſtator gives 
you 10 l. yearly until his ſon attains the age of 

| twenty · 
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twenty-one; if the ſon dies in the mean tithe, 


you ſhall have the legacy of 101. yearly until ſuch. ' 


time as the ſon ſhould have attained that age if he 
had lived; and laſtly, if it be the will and meaning 
of the teſtator; that the legacy ſhould go to the 
executors or adminiſtrators of the legatee : But if 
the day be joined to the payment of the legacy, the 


executor or adminiſtrator of the legatee ſhall have 


the legacy though the legatee die before the day; 


as if A; bequeaths 100 f. to B. and wills that by 


ſhall be paid to B. when he attains the age of 
twenty-one years; though B. dies before he at- 
tains the age of twenty-otie years, yet his exe 
tutors or adminiſtrators may recover the lega 
when the time is expired that B. ſhould have 
attained that age if he had lib ed. 

As to the queſtion when the day ſhall happen; 
as if A. bequeath to B. 1067: when the executot 
of A. ſhall die, or to be paid when the executor of 
A. ſhall die; here, though it is certairi that he 
muſt die, (we muſt all die) but the day when he, 
ſhalldie is uncertain, if B. die before thee xecutor of 
A. the legacy is extinguiſhed : But if this legacy af- 


ter another's death be duly conſidered; it is not ohly 


uncertain as to the time toben, but is alfo uncertain 
whether: it ever ſtall happen; becauſe it is uncertain 
whethet the legatee ſhall not die before the exe- 


. 


cutor. 

Herein we have procetded upon the authority 
of the civil law ; we ſhall ſee in the enſuing _ 
tow far the temporal law agrees with the-ctvil 
lay in this matter. 3 


au s 
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Of. the Legatee's dying in the Life-time of the 


Teſtator. 
| THE teſtator- by his will reciting that B. 
viſe — — 1 owed him 400 J. gave and bequeathed the 


the debtor, di- ſame to him, provided, that out of it he paid ſeveral 
reQing ſevera'. particular ſums in the will mentioned, to his wiſe 
= of it. Tue and children, and the reſidue he freely and ab- 
debtor dies in the ſolutely gave him, and required his executor, 
— - * — on his death, to deliver up the ſecurity, 
the debtor s a and not to meddle with the debt, but to give ſuch 
lapſed legacy, but releaſe as B. his executors or adminiſtrators ſhould 
——— require. B. died in the life-time of the teſtator. 
It was held, that the money directed to be paid to 
the wife and children, was well deviſed, but as to 
reſidue deviſed to the debtor himſelf, it was a lapſed 
legacy, he dying in the life-time of the teſtator; 
been 2 psd de. but it was admitted, that if the teſtator had ſaid, 
viſe in this caſe, I forgive ſuch à debt, or that my executor ſhall not 
demand it, or ſhall releaſe it, that would have 
been a good diſcharge of the debt, though the 
debtor had died in the life-time of the teſtator. 
Eliot and Davenport, 2 Vern. 521. Wil. Rep. 83. 


1 Caf. Abr. 296. Pl. 1. 2 Eg. Caf. Abr. 540. 


888 Gne Micklethwaite having iſſue two ſons, Do- 
portions to his mas and Joſeph, and. alſo three daughters, made his 
5nd C. andf ny Wills thereby giving 1500 . to his ſon pb, and 
die before 2x r 1000 l. to each of his two daughters, and directed, 
marriage, the that if any of his three younger children ſhould 
—_ ihe die before their age of twenty-one, or marriage, 
ying to 4 5 2 

goto the ſur- then the portion of him or her ſo dying, ſhould go 
_ ae of the over to the ſurvivors, and gave his real eftate to 
cnildren cies in, hig eldeſt ſon, chargeable with theſe portions. 
the life-time of gend pO 

the teſtator, this One of the daughters died within age, and before 
is not a besen marriage; Toſeph the younger ſon died.alſo within 
egacy, but ſhall . : cs 
go over tothe àge, and before marriage, in the life-time of his 
ſurvivors, father the teſtator : The father lived to have ano- 


ther 
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ther ſon, whom he named Jeſeph, and aftorwarcdss 
wrote a codicil at the bottom of his will, by whick 
he confirmed the will, thereby taking notice, that 
ſince the laſt it had pleaſed God to give him ano- tug 
ther ſon, and gave a legacy of 5004. a- piece to his 
ſon Foſeph. and his ſurviving daughter, over and 
above what be had given them by his ſaid will. Tt 
was objected, that by the death of Joſeph 1 in the 
life-time of the teſtator his father, the 1 001. 
portion given him became a lapſed legacy. Lord 
Chancellor ſaid, that it was improper to call this a 
lapſed legacy, but it was a portion given over, 440. 340. 
and ſhould take effect; that the making the cadi- mn 
eil was a republication of the will, and did. 555 * 
amount to a ſubſtituting the ſecond Toſeph i in- tha 1 
place of the firſt; as if the teſtator had made his 
will anew, and had wrote it over again, by which 0 a os 
new will the ſecond Joſeph muſt take; that the 
fixed intention of the teſtator appeared to, be, that 
Joſeph ſhould have more than the daughter ; a 
whereas if the 1 500 J. legacy ſhould be taken ta 


21 967 


be a lapſed legacy, then the ſurviving daughter a 5 85 — 
ſhould have twice as much as Jeſeph. Hil. 1714. e 
Perkins v. Micklethwaite, Mil. Rep. 274. Fre. 


The teſtator A. deviſed 150004. a- piece to the EO eitel 
four children of J. N. by name; to the ſons. ta be to font 4; their ze. 
paid at their ages of twenty-one years, and to thę Nb 3 55 
daughters at their ages of eighteen years, or days of befor? 15185 2 
marriage; and in caſe. one or more the laid vivors of them z. 
children ſhould happen to die before his, ber or i. ie tn.ths 
their reſpeQive legacy or legacies ſhould become teaser, bis part 
due, then ſuch legacy or legacics ſhould go to the ſhall ſurvive, and 
ſurvivor of them; and in caſe three ſhould die, - enn 
then the ſurvivor ſhould take the whole. If one of * 
the children die in the life-time of the teſtator, the 7 gu 
ſurvivor ſhall take that ſhare, and it ſhall not be a 
lapſed legacy. Millor and Marren, 2 Vern: bn 
Ledeſham and Hickman, 2 Vern. 611. 

The teſtator by his will gave $04. to 4. af 1 
twenty- one or marriage, and 50 . to B. at twen- 21. „ die 
| Q 3 m one befoie, to * 


230 Teameits, Loft Wills, and Executers 
E and ff. ty-one or marriage, and wills, that if any le. 
biet ns 4 ho! fass died before his legacy was payable, the ſame 
A. die before the ſhould go to the brothers and ſiſters of ſuch lega. 
deſtator. tee. A. died in the life-time of the teſtator. It 

was held, that the legacy was not lapſed, but 
5 * go to the brothers and ſiſters. | Darrel and 
Moleſtworth, 2 Vern. 378. 2. Vern. 653, 744, 
Fern. 425. 2 Cb. Rep. 187. 'Nortby and bit 
Bage, Wit. Rep. 340. Rep. Eg. 136. Prec. Ch. 
470, a oy | | 
Deviſeto'twe of The teſtator deviſed to A. and B. the two 
ol. each atfuch daughters of his brother C. to be paid them within 
1 a year after the death of his wife, wiz. 501. to 4, 
fore, the other to and 50/7, to B. if they ſhall be both alive at the 
have the whole ; time of payment; but if either of them ſhall die be- 


— fore, then the ſaid 100 l. to the ſurvivor of the two 


Nr take daughters: One of the daughters died in the life- 
the whole 200l. time of the teſtator; It was held, that the ſur- 
— - viving daughter ſhould have the whole 1001. 
Mich. 1691. Scolding and Green, Prec. Ch. 37. 
One deviſes tbe F. S. inter al. bequeathed the ſurplus of his per- 
ſurplus of his ſonal eſtate unto four perſons, equally to be di- 
be, canal, ang vided between them ſhare and ſhare alike, and 
leaves J. S. exe- made A. B. his executor in truſt. One of the 
extern truſt : four refiduary legatees died in the life of the teſta- 
Jes in the life. tor, after which the teſtator died; and the queſ- 
time of the teſta- tion being, to whom the fourth part deviſed to the 
Wall gp Bare - reſiduary legatee (who died in the life of the teſta- 
to the atute of tor) belonged ? The Lord Chancellor, after time 
diſtribution. .- taken to conſider of it, delivered his opinion, 
IT bat the teſtator having deviſed his reſaduum in 
fourths, and one of the reſiduary legatees dying 
in his life-time, the deviſe of that fourth part be- 
came void, and was as ſo much of the teſtator's 
Wu. Rep. 96, eftate undiſpoſed of by will; that it could not go 
to the ſurviving legatees, becauſe each of them 
had but a fourth part deviſed to him in common, 
and the death of the fourth reſiduary legatee could 
Not avail them, as it would have done had they been 
all joint-tenants, for then the ſhare of the * 


Teftamients,” Loft Wills, and Exeentors. $51 
dying in the life-time of the teſtstor, would are 


= 
e ne to the ſurvivors; but hete the ] m being 
eviſed in common, it was che fame as if tze 
t fourth part had been deviſed to each ef the four, 
t which could not be inereaſed by the death of any of 
d them: This ſhare ſhall not go to the executor, he 
k being but a bare executor'in truft, 7 — os 
. it belongs to the teſtator's next of kin according 
: the ſtatute of diſtribution ; and as to this, the'exe- 

<eytor is à truftee för ſuch next of kin. TH. 
0 1 A ply Dry, ** 1 17 
j 'Caſ. Abr. 344. pl. 3. 440. p. 38. W. 91. 
. Salt. 2 8.5 Prec. ok 67 e e 
0 One deviſed the reſidue of his perſonal eftate to 0 deviſes the 
- "fix perſons, to each of them a fixth part, and made ſurplus of his 
D them executors; but one of theſe executors and — eſtate to 
- reſiduary legatees, died in the life-time of the teſ- ee a fach part; 
. tator. Lord'Chimcellor : This is a lapſed legacy as vie of them vies 
| to one-ſixth, and undiſpoſed of by the will, the re- i the eg, — 


ſiduary legatees being tenants in common, and iupſed tegaty ax 
not joint-tenants; and therefore the legacy ſhall to one ub. 
not ſutvive, but go to the teſtator's next of kin 
"according to the ſtatute of diſtributions. Note | 
this caſe 29 Huguſf 1734. was cited before Iord 
Talbot, who ſaid jt was plainly right; for that 

a none of the other reſiduary legatees could haye 

: any more than a ſixth part each; ſo chat the tn 

a part of the 9 legatee; who died in the life 

5 of che teſtator, muſt go as undiſpoſtd of to the next 

5 of kin; but if any legatee, where there is a joint 

a deviſe, dies in the life of the teſtator, it ſhall go to 

; the ſurviving legatees, which could not be in'the' 
preſent caſe, for as much as each refiduary legatee * 


ö was to have no more than a ſixth part. Mith, - 

) 1728. Page verſus Page, 2 Wi. Rep. 489. M.. 
L 42. 2 Stra. 920. ahn? 1 

| to R. H. 300 J. 1001. part whereof he owes N. willig and 

] me on bond, which T intend to give to S. H. his %firing _ * 

5 daughter, but my will and deſtre is, that he (hall Jesth, or ones 


Q 4 give if occagon, for 
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der ſupport : R. give the 3004. to his daughter S. H. at the timg 
ets bow der of his death, or. ſooner. if there be occaſion, for 
this not a ce her better advancement, and preferment. K, H. 
legacy toS, died in Iraland, and about eight days afterwards 
the teſtatrix died in England, . afterwards S. II. 
died at the age of ſixteen, and, unmarried. It was 
decreed, that the words 7 de tre, or I will, amount 
to an expreſs: deviſe, and that the 100 J. bond 
ſhould be aſſigned to the adminiſtrator of S. H. 
and the 200. paid him with. intereſt from the 
time of exhibiting the bill ; although it was in- 
ſiſted upon, that a benefit was deſigned to R. H. 
and that he was not. a bare truſtee, but was to 
8 have the intereſt of the money for his life, un- 
leſs the daughter had occaſion ſor it before bis 
death, which ſhe hed not. Eels and England, 2 
3 * Vern — 466, 467. f edo 

285 Jeviſed to The teftator pa WK 350 we: his ſiſter, upon 
A. en condition condition that che, at or before her death, ſhould 
— give. 200 l., thereof to her children. The ſiſter 
of it to hex gbul4 died in the life-time. of the teſtator. It was beld, 
ven her Derg that the whole 350 J. was a lapſed legacy; for it 
= — 3 chi being a, deviſe of money, the abſolute. property 
2 lapſed legacy. e in 2 firſt e ee Coward, 

27 erp, 11] 
4 fre covert 0a BS teſtator deviled an * — — bis wife for 
having by the | her life, Fr 20g after to. his niece and her. heirs, up- 
2 of her for on cond} and to the! intent, that ſhe pay 400. 
bower of diſpo= to ſuch perſon as his wiſe, by her will in writing, 
fing of goo). by, r any other writing ſhould direct and appoint 
aq in ere _ The teſtator, after dies, the wife. marries a ſecond 
perſon, who af- huſband, and, then, makes a will in writing, and 
terwards died in Were; reciting, the. power , by the will of her 
rol er ,huſban * 8 appoints the , 4001. to be paid 
nes ſhall have +, £0, her SD his. executors or .adminiſtrators, 
the money. and that out of it he ſhould pay 1091. to B. 501, 
= to C. and 30 f. to D. and makes her huſband 
ber executor, who ſubſcribed his approbation of 
ay ah it: Afterwards the huſband died, and made the 


"is executrix 1 Fiiduary legatee ; 3 then 10 
1 af 
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and C. died inteſtate, and afterwards the wife died. 


The defendant took out adminiſtration to her with 
the will annexed, and likewiſe adminiſtration to B. 


and C. The queſtion. was, whether this appoint- 


ment being made by will, and the appointee dying 
before the appointer, this ſhould be in the nature 


ofa legacy, and conſequently void. It was held, 


that if this was a thing purely teſtamentary, it 


would plainly be a lapſed legacy ; but in this caſe 


the 400 J. was not in its nature teſtamentary, but 
they take as nominees, and it is but the execution 
of a truſt ; and the money was decreed accord- 


ingly. Mich. 1700. Burnet and Helgrave. 


Of the Lepattes dying before the Time the Lega- 
cies are appointed ta be paid, &c, _. 


T HE rule and diſtinction in theſe caſes. is 
| agreeable to the civil law, which is, that if 


a legacy be deviſed to one generally, to be paid or 
payable _ at the. age of twenty-one, or any other 


age, and the legatee dies before that age, yet this 
is ſuch an intereſt veſted in the legatee, that his 
executar or adminiſtrator may ſue for and recover 


it; for it is debitum in præſenti, though ſolvendum, 
in futuro, the time being annexed to the payment, 


and not to the legacy itſelf ; fo if the legacy is 


made to carry intereſt, though the words to be paid, 


or payable be omitted, it ſhall be an intereſt yeſted ; _ 


but if a legacy be deviſed to one at twenty-one, or 
if, or when he ſhall attain the age of twenty-one, 
and the legatee dies before he attajns that age, the 
legacy is lapſed, Dier 59. Leon. 197. Office 
of Executors 347. Swinb. Part 4. F. 17. vide 2 

erp. 416, Where Wright lord keeper was of opi- 
nion, that there was no foundation for this diſtinc- 


tion, and that the teſtator's intention was equal ia 


both caſes ; but that was in a caſe where the le- 


bac Was to ariſe out of a real eſtate, which by bet- 


ter 


1 
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ter authorities ſhall not go to the repreſentative of 
the legatee, butthall fink in the inheritance for the 
denefit of the heir, as much as if it was a portion 
provided by a marriage-ſettlement. Vide 2 Yer, 
99s 617, 508. and 2 Vem. 366. But when the 
egacy is to be paid out of a perſonal eſtate, the 
above diſtinction has been allowed of; and Cowpy 
lord chancellor ſaid, ng though it was at firſt in- 
troduced'upon very fender reaforts, . and'probab} 
upon no other hut from à conſtant willingneſs 
the civil law to ſtretch in favour of a particulir 
legatee againſt the reſiduary legatee, who went 
away with the whole ſurplus of the perfonal eſtate; 
yet as chancery has now a concurrent juriſdiction 
with the ſpiritual court in matters. of this nature, 
he thought it highly reaſonable that there ſhould 
be a conformity in their reſolutions, that the ſub. 
je& might have the ſame meaſure of. juſtice in 
which court ſoever he ſued. 3 
l. deviſed to A man deviſed to his daughter 500 J. towards 
— her marriage, In this caſe it was the opinion of 
riage, if the die the court, that if ſhe die before marriage her exe- 
— + os ſhall e LO if the words — 
” 11}... to be Paid at the day of her marriage, or at t 
_ _— of twenty- one wart and ſhe died before both, k 
had been a lapſed legacy. Lord Latuner's cafe, 
77 59. Godolph. Orph. Legacy, part 3. c. 1). 
F. 11. bn ph kg | 
icer if deviſes It was agreed by the court, that if a man deviſe 
{ 5 
St, iu his daughter 190 J when the ſhall be warte, 
mall be married. or to his ſon when he ſhall be of full age, and they 
die before the time appointed, and make executors, 
their executors ſhall not have it; but it is other- 
wiſe if the deviſe was to them to be paid at their 
full ages, and they die before that time, and make 
executors, their executors ſhall have it. Gods, 


Yo Leg. part 3. c. 17. F. 12. E 

Deviſe to one at f money be bequeat to one at his age of 

31, and he dies twenty-one years, and he dies before that age, the 

» lapled, legacy is lapfed. 2 Ch. Ca. 155. 2 Salk. 41 . 
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But if money be bequeathed to one at the age Aliter if to be 
of twenty-one years, or day of marriage, to be paid — _ 
to him with intereſt, and he dies before either, te 
money ſhall go to his executors, Lampen and 
Clawberry, 2 Ch, Ca. 155. 2 Vent. 342. 2:Salk. 
117 2 Vern. 673. 6 | 1 
If a portion is deviſed to a child with intereſt, Vormon with in- 
put not to be paid or payable until the ehild attain . = 
twenty-one years, or was married, and the child A. des b fore, 
dies under age and unmarried; yet the portion lemeyaot laples, 
ſhall go to the adminiſtrator of the infant. Collins | 
and Metcalf, Vern.. 462. The teſtator deviſed 50 l. 
to J. S. when of the age of ſixteen years, and 
intereſt in the mean time to be paid quarterly; 
this is a legacy veſted, becauſe it carries intereſt, 
Stapleton and Cheele, 2 Vern. 673. . Rep. Eg. 76. 
Prec. Ch. 317. 
The teftator deviſed 3001. to his daughter, to Peviſes 3001. to 
be paid by his executor to four truſtees, named by 1 


be employed 
him in the will, to be employed at intereſt for her; intereſt, and if 


| provided, if ſhe died without iſſue before twenty» ſhe dies without, 


— iſſue before 21. 
one, then be gives the legacy to another > Cur", devited 1 


The condition is void, and the legacy abſolute z a veſted legacy te 
but it was taken for granted, that if he had given it be daughter. 
to her when ſhe attains her age of twenty-one 


miniſtrator brings a bill for the legacy; the de- wearb u d 
fendant demurs, ſuppoſing the legacy never 
veſted in the infant, for that it was not due till 
twenty- one or marriage, and was the ſame as if the 
teſtator had given her the legacy when ſhe ſhould 
attain her age, &c, but the demurrer was over 
ruled ; for the lord chancellor took this to be the 
lame as if the teſtator had given it her to be paid 

2 at 
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* | © at- her full age, or marriage. 15 Fuly 1600. 
, Raps and lz. ? 10 | Me 
A legacy out of Sir Thomas oleman by will gave a legacy of 
a perſonal eſtate 500 J. to his nephew Lewis Doleman, - payable at 
4g 1 if he his age of twenty-five, and deviſed his real eſtate 
dies defore21, to truſtees in fee, chargeable with the payment of 
br u enn his debts, legacies, &c. the teſtator died, and 
—— „ - afterwards' Lewis Doleman died an infant about 
«harged upon a fixteen years old: The Lord Chancellor ſaid, that 
— * where the perſonal eſtate was not ſufficient, and 


Williams 276, the real eſtate in failure thereof was made liable 
to anſwer the legacies, in caſe of the legatee's dy. 
ing before the legacy became due, the charge upon 
the-land determined; that it feemed but a very 
flight and ſuperficial diverſity between a legacy 
given at twenty-one, and payable at twenty-one; 
and though it had been eſtabliſhed in the ſpiritual 
court as to legacies given out of perſonal eſtates, 
fit did not deſerve to be countenanced where the 
legacy is charged upon land, and the infant dies 
before twenty-one, -or before the time when the 
legacy is made payable; wherefore he thought 
* 5; that the legacy, as to ſo much thereof as was 
| payable out of the land, muſt fink. Trin. 75 

Chandos.and Talbot, 2 Wil. Rep. 371 601. 
Sel. Caf. in Chanc. 24. 2 Eq. Caf. Abr. 89. pl. 13. 
145. pl. 5. 545. pl. 2. 730. pl. 1. Vern. 71. 
2 Vern. qa, 248, 416, 457. Dy. 59. pl. 15. 

Salt. 415. 

6 The teſtator deviſed in theſe words, viz. I give 
Deriſe of 2001. 100 J. a- piece to the two children of J. S. at the 
1 end of ten years after my deceaſe: Ihe children 
death. A. dies died within the ten years: It was held, that thi 
before the end of was a lapſed legacy, and that it was ſo in all caſes 
— 2 bene. where the time is annexed to the legacy itſelf, 
and not to the payment; though it was objected, 
that this differed from the caſe where a man de- 
viſes 100 J. to F. S. at his age of twenty-one, 
becauſe it is a contingency whether he ſhall attain 
to that age, but the expiration of the ten years 


is ineyitable. Snell and Dee, 2 Salk, 415. Fide 
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gwinb. Part 4. ſect. 17. Fig. 6. Part 7. ſeft. 23. 
Ji „ Wo | 8 - | 
* gives 700 J. to the children of her daughter, Money deviſed ts 
and wills it to be paid amongſt them at the deceaſe A. to be paid 
of her daughter, and that the daughter ſhould „f. the deceale 
have the intereſt during her life, and dies; the fore B. he ad- 
daughter has three children at the deceaſe of A. miniſtrator of A, 
one of the children dies, and then the daughter _ the 
dies: The lord chancellor held, that it was a pre- 
ſent deviſe ſolvend. in futuro, and the words amongſt 
them apportions the thing, and the adminiſtrator 
of the deceaſed child ſhall have a ſhare. 11 Oc ãober 
1682. Sir William Turner's caſe. 


Where a Legacy direfed to be raiſed out of 
Lands, ſball fink into the Inheritance. 


N 


HE teſtator deviſed 1001. to his daughter for Portion deviſed 
her portion chargeable upon a — eſtate, 8 
and payable at twenty-one, and the daughter died if the deviſee die 
defore twenty-one, the portion ſhall fink in the before, the legacy 
land; but it is otherwiſe if no time had ten 
limited for the payment of the portion, for in that 
caſe it goes to the executor of the daughter, and | ' 
there is no difference whether the portion is ſe- 
cured by ſettlement or by will, if to be raiſed out 
of a real eſtate and the party dies before it is pay- 
able. Smith and Smith, 2 Vern. 92. 2 Vern. 416. 
The teſtator by will charged his lands with 
booo J. for the child his wife was then enfient with, 
if it proved a daughter, with a clauſe of entry for 
non-payment ; a daughter is born, who dies: It 
was decreed that the 6000 J. ſhould not be raiſed 
for the benefit of her adminiſtrator. Norfolk and 
Gifford, 2 Vern. 208. | | | 
The teſtator deviſed lands to be ſold for pay- Alterif ibe child 
ment of portions to younger children, and one of dies after the por- 
te children dies after the portion was payable, tion is pa, able. 
though 
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though before. the lands ſold. It was held, that 
jt being an intereſt veſted, his adminiſtrator ſhould 
have it. Bartholomew and Meredith, Vern, 216, 
Vide 2 Vern. 508. 2 Vern. 72. 

The teſtator by will gave 500 J. to his daughter, 
to be paid by his executors at the age of twenty- 
one out of his perſonal eſtate and the rents of his 
real; and if not raiſed by that time, the executors 
to ſtand ſeiſed, and take the rents till 5001, is 
raiſed, and after payment gives the land to bis 
ſon; the daughter marries at eighteen, and dies 
under twenty-one, leaving iſſue a daughter; the 
huſband takes adminiſtration, It was held that 
the portion ſhould be raiſed, and that by a ſale, 
though the land would produce little more than 

the 500 l. TFackſen and Farrand, 2 Vern. 424. 
3 Charles Whithers the teſtator deviſed, inter alia, 
Taditlonel for- as follows, viz. I give and bequeath unto my daughter 
— Mary at her age of twenty-one, or day of marriage, 
lande, payable at zwhich. ſhall firſi happen, the ſum of 2500 l. and if m 
on 2 contingeney 0 Charles ſhall die without iſſue male of his lach 
| of her brother's then liuing, or which may afterwards be born, tha 
dying 8 my ſaid daughter ſhall have and receius at her age of 


238 


marriage, but 
defore the con- 
tingency hap- 


and then ſays, that the ſaid lands and premiſe: ſhall 
be hable to = Funke th the payment 2 
ſun: A 3500 1. whenever it Hall become dus and 
payable : And directs, that in caſe of the failure 
af iſſue of his ſon, his daughter, her heirs of 
aſſigns, ſhould join in a ſurrender of. ſome 
copybald lands to the uſe of his brother, otherwiſe 
the legacy of 35001. to be void. The daughter 
married, having attained: her age of 
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and died in the life-time of her brother, lea ving 


the plaintiff her huſband, who took out adminiſ- 


tration to her, and then her brother died without 
iſſue male: For the defendant it was inſiſted, that 
the daughter dying before the contingency hap- 
pened, the money ought not to be raiſed for the. 
benefit of the huſband, but ſhould ſink into the 
inheritance for the benefit of the remainder man 
and that by the words, which may afterwards be 
born, this legacy is to take effect after a general 
failure of iſſue, and conſequently too remote, 
The plaintiff inſiſted, that a contingecy before 
it happened might well veſt in the party, and con- 
ſequently be tranſmiſſible to the repreſentative, and 
relied on 2 Vern. 348. Lord Chancellor : As to the 
queſtion whether the words which may afterwards 
be born do not make this a void bequeſt as bein 

too remote, had it been after a general failure X 


iſue, it would not have been good, becauſe it 


would then have kept in ſuſpence too long; but 
here, take it in the moſt general ſenſe, the con- 
tingeney muſt ariſe within nine months after the 
brother's death; ſo that objection is intirely re- 
moved: Three things were by the will neceſſary 
fo intitle the plaintift's wife to this legacy, death 
of her brother, without iſſue male, marriage, 
or attaining her age of twenty-one ; all three 
have happened: The only thing to be conſidered 
is her death, upon which the whole muſt turn: 
It has been faid, that where portions in caſes of 
this nature are chargeable upon land, they will 
link for the benefit of the heir; the leading caſe 
is that of lady Patuleti and lord Pawlett, Vern. 204, 
321. the reaſon, is, that if portions are given to 
be paid at eighteen, or marriage, and the party dies 
before that time, the occaſion of raiſing it, viz. 
the advancement, ceaſes ; and therefore the reaſon 
of giving it qualifies the grant itſelf. In the caſe 
of Broome v. Berkley, 2 Wil. Rep. 484. pl. 154. 
the lord Trevor delivered his opinion in the * 
0 
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of lords, that in ſuch caſes as this, where the 
portion is contingent, and the child marries and 
then dies, the repreſentative ſhall have it. In 
caſes where the child dies ſo young that the portion 
could never be wanted, the court will hot decree 
it to be raiſed, becauſe there is no occaſion for it. 
2 Vern. 439. and Tournay v. Tournay ; but there it 
no precedent where the court has dealt ſo hardly 
with a child, who dies after marriage, as to take 
that away which was intended for its proviſion 
This thoygh a future intereſt, is an intereſt, 
though not ſo good as one in poſſeſſion ; it is and 
may be a confideration of marriage: After twenty. 
one ſhe might have releaſed it, and therefore I do 
not ſee why it ſhould not be tranſmiſſible to the 
repreſentative. 2 Fern. 347. is an expreſs au- 
thority ; the caſe of Bulkley v. Stanlake is the ſame, 
Fern. 758, 766. The caſe of Snell v. Dee, Salk. 415. 
weighs but little with me; firſt, I do not think 
it well reported ; ſecondly, the reaſon ſeems idle, 
This, although to be raiſed out of lands, cannot 
receive a different conſtruction from other caſes ; 
it remains money ſtill : Although ſhe has not lived 
to receive it, the contingencies having happened, 
it muſt go to her huſband, who is her repreſenta- 
tive, and may well be fuppoſed to have married in 
contemplation of this additional fortune, though 
depending on a contingency. Trin. 1735. King 
v. Withers, 16 March 1735. See 3 Wil. Ry. 
414. pl. 116. Chanc. c. 22, 58, 138. 2 Chanc. 23 
95. Fern. 20. 2 Vern. 293, 357, 452, 572, 720. 
Caſ. temp. Talb. 117. Prec. in Chanc. 348. Eq. 
Caſ. Abr. 112. pl. 10. 2 Eg. Caſ. Abr. 656. 
pl. 10. This decree was affirmed in the houſe of 
lords. TR” | 

1 
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Of ſpecific legacies, abating, refunding, &. 


PE CIFIC legatees are to contribute towards pere fecific 
8 Payment of debts, but not to other legacies, legatees ſhall not 
if the eſtate · fall ſhort. It was objected, where <o>tribute. 

cies are given to A, B. and C. to be raiſed out 
of the profits of the perſonal eſtate, and out of the 


profits of a leaſe, the legacy to 4. to be firſt paid: Where a legatee 


The words to be firſt paid, are only in reſpect of dan, 
time, and not 421 ſhall be 0 paid if there — frſ 
be not alſo ſufficient for the ſatisfaction of the paid. 

other legacies; and that it had been ruled, that 

where the monies have been limited to be raiſed 

and paid to younger children, and the elder io be 

preferred, in payment before the younger, yet if 

by computation it be found that it will not hold 

out to pay all, they ſhall all abate proportionably z 

to which opinion the lord keeper inclined, but he 

faid, if the eſtate, after ſome were paid, became 

deficient by the fraud or ill management of the 

truſtees, w it was ſufficient at the firſt, there 

the legatees that are firſt paid ſhall not refund 

Theſe queſtions fell out upon the will of Sir 

William Throgmorton, Hil. 1682. 34, 35 Car. 2. 

Vide Tilfley and Throgmorton, 2 Ch. Ca. 132. 

Brown and Allen, Vern. 31. 2 Ch. Rep. 138. 

Robert Rowland 23 February 17 34. made his will, The teftator 
and declared in the introductory part, that he diſ- _— 
poſed of his eſtate in the manner following ; then nary 5000 l. 
gives ſome real and perſonal legacies to his nephew South-Sea ftock, 
Robert Snablin ; afterwards gives to his niece Anne . — 1g 
Snablin 50001. in the old annuity ſtock of the ouch. Ses Rock, 
South-Sea company, and then ſays, Item, I give to each ſhall bare 
my couſin Robert Purſe 5000 l. in the old annuity 833 
ſock of the South-Lea company; makes Robert good to them out 
Snablin reſiduary legatee, and Robert Purſe ſole of the perſonal 
executor. At the time of making the will, ane 
likewiſe at the death of the teſtator, he was poſſeſ- 
kd only of one * 5000 l. old South-Sea 


an nuity 
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annuity ſtock, but his perſonal eſtate was more 
than ſufficient to pay all» his ſpecific and other 
legacies : The maſter of the rolls thought that 


only one 5000 J. South- Sea annuity ſtock paſſed 


by the will, and decreed, that it ſhould be divided 
between the legatees Anne Snablin (ſince married to 
Charles Townſhend, Eſq;) and Robert Purſe, The 
parties appealing from this decree, the lord 
chancellor ſaid, that as to the intention of the 
teſtator, he has by plain words given 50001. ſtock 
to Anne Snablin, and therefore it cannot be denied 
but he intended to give it to her; how then can 
it be diſputed afterwards that he did not mean the 
fame thing by the ſame words? As to the argu- 
ment, that the teſtator either miſtook the quantity 
of ſtock he had, or forgot he had diſpoſed of it 
at the time of making the latter deviſe : A miſtake 
is never to be preſumed, if a rational conſiſtent 
meaning can be found; here it is improbable, 
almoſt impoflible, he could miſtake; neither is 
the teſtator to be charged with forgetfulneſs, un- 
leſs from neceſſity; here the latter legacy follows 
ſo cloſe, it is hardly poſſible the teſtator eould 
forget the firſt legacy: A man capable of making 
a will, as I muſt take the teſtator to be, his will 
having been proved, cannot be preſumed ſo ſoon 
to forget himſelf: As to the argument, that the 
teſtator intended to give the ſame thing between 
both, this is inconſtent with the other way of 
arguing: Every word in a will ſhall have effect, 
if it can be obtained: The teſtator has not in 
either clauſe deſcribed the Sonth-Sea annuity by 
the words my South - Sea annuities : If a man be- 
queathes his watch or diamond ring, and has no 
ſuch thing, the legacy will be void; but if te 
bequeaths a watch or diamond ring, the le 

will be due, and have its effect, although he had 
neither watch nor diamond ring: If it had ap- 
peared the teſtator intended to give theſe legacies 
only, out of the particular quantity of _— 
Nat. 8 2 Aae, 
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had, the objection had been good; but the legacies 
may take effect as an injunction to the executor 
to purchaſe Rocks, ſo far as they are to be found 
in (pecie amongſt his aſſets. The Dige/t book 334, 
the Digeſt legacies, Tit. 2. ſect. 3. Domat's Civil Law, 
fo. 159. Swink, P. 7. ſect. 24. fo. 293. P. 3. ſect. 
6. fo. 95. P. 7. ſe. 5. P. 247. As to ſtocks, 
they are a new kind of property; ſtock is change- 
able and fluctuating, and as eaſy to be bought in 


the market as a watch'or a ring. There are two Specific legacy, 


kinds of ſpecific legacies ; the firſt is a gift of a 
particular individual chattel or thing ſpecifically 
deſcribed, and diſtinguiſhed from all other things 
of the ſame kind ; the other is where ſome. goods 
of a particular kind-os ſpecies are given, which the 
executor may deliver; as a horſe, or an ox, &c. 
The firſt, where a particular thing diſtinguiſhed 
from all other things of the ſame ſpecies is given, 
is what is moſt commonly meant by the term ſpe- 
eiſie legacy, but is more properly an individual 
legacy: If ſuch a gift as this is made, and not 
found, the legacy fails; or if given to A. and B, 
they muſt take it between them. To affirm the 
ift of 500017. Old South-Sea annuity ſtock, is-a 

beck legacy, in this ſenſe, is begging the queſ- 
tion; from the penning of the will and the 
apparent intention of the teſtatot, this gift is not 
confined to the ſame individual ſum which the 
teſtator had by him, conſequently cannot be a 
ſpecific legacy in that ſenſe. The other ſort of 
ſpecific legacy is that, where goods of a particular 
kind of ſpecies is given, which the executor may 
pay or fatisfy by giving the like quantity: So far 
as 2 legacy thus deſcribed can be a ſpecific legacy, 
I admit the preſent is ſuch ; it is a legacy conſiſt. 
— quantity, meaſure, or value only. In the 
cale of Partridge and Partridge in this court 27 
1736. it was determined legacies of 

quantity of ſtock are not to be taken as ſpecific 
legacies : In that caſe the teſtator by his will gave 
10007, Seuth-Sea Rock * his wife, with power 
8 2 _ ts 
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todiſpoſe thereof amongſt his children 2s ſhe ſhould. 


think fit: At the time of making the will the 
teſtator had 1800. ſtack, he afterwards ſold 16001, 
and after that purchaſed as much ſtock as made 
the remainder 1600 J. ſtock :- Upon this 2 
queſtion aroſe, whether the ſelling 1600 J. out 
of the 1800 J. was not an ademption of the 
_ And it was reſolved, if a man poſ- 
ſeſſed of ſtock bequeaths it, and after ſells, and 
after purchaſes it again, the deviſe is good; butif 
at the time of the will made he had no ſtock, this 
would be a direction to the executor to purchaſe 
ſo much ſtock : The latter part of this opinion 
is an authority in point; if the teſtator in this 
caſe had had no South-Seza annuities at all, the exe- 
cutor would have been obliged to purchaſe ; Ido 
not declare in all caſes of bequeſts of ſtocks, that 
they are to be conſidered as pecuniary legacies; 
no, they are always to be underſtood according to 
the particular circumſtances of the caſe ; for this 
reaſon I agree with the caſe of Aſton and Aſum, 
determined by lord Talbot in this court; 3 V 
Rep. 384. pl. 106. Caſ. Temp. Talb. 1 5 2. Prer. in 
Chanc. 226. Vern. 165. there the teſtator gave to 
truſtees 60001. South-Sen annuities, on truſt that 
they ſhould ſell and diſpoſe of the ſame as ſoon 
conveniently could be after his deceaſe, and apply 
all the money in the purchaſe of lands to be ſettle! 


according to the directions of his will: At the 
time of making the will he had but 5 300 J. Seuth- 


Sea annuities; and it was decreed, that the legacy 
ſhould not be made up 6000 J. Here was 2 
plain intention to give only what he had; this 
was ſuch a miſapprehenſion as a man might 


naturally fall into; the truſt likewiſe went a great 


way in the conſideration of that caſe, which was 
to ſell and diſpoſe of the ſtock as ſoon as could be 
after the teſtator's deceaſe; for the teſtator could 
not deſign the money ſhould be laid out in ſtock 


in order immediately to be turned into money 


again: Wherefore let the ſaid Robert Purſe aſſigi 
= 56 to 


Teflaments, Laſt Wills, and Executors. 


to the ſaid Charles Townſhend and Aune his wife 


one moiety of the ſaid 50007. Old Seuth-Sza 
annuities, and pay them a moiety of all dividends 


ſince the teſtator's death, and retain the moiety of 


the ſaid annuities and dividends unto his own uſe, 
and lay out a ſufficient part of the teſtator's per- 
ſonal eſtate in the purchaſe of 5000 l. Old South- 
$:a annunties, and let one moiety thereof be tranſ- 
ferred to the ſaid Charles Townſhend and - Anne 
his wife, and the other moiety be retained by 
Robert Purſe; and let the maſter compute how 
much the dividends of 5000 /. old South Sea An- 


death, would have amounted unto, and let one 
moiety thereof be paid to the ſaid Charles Townſend 
and Anne his wife, and the ather moiety be re- 
tained by the ſaid Robert Purſe out of the teſtator's 
perſonal eſtate. Purſe and Snablin. 


The teſtator by will deviſed to his wife all his A ſpecific leger 


ſha!l not abate in 


nuities, from the end of one year after the teſtator's 
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perſonal eſtate at a place called V. and deviſed.,,oportion with 


ſeveral legacies ta other perſons; the aſſets prove a 
deficient to ſatisfy thoſe legacies. It was held, s. 


that the legacy, to the wife, being aſpecific legacy, 


ſhould take place. Sayer and Sayer, 2 Vern, 688. 


A ſpecific legacy ſhall not abate in proportion with 
a pecuniary legacy. Vern. 31. 2 ern. 111. 2 Cb. 
Ca. 25, 171. 2 Salk. 416. Nelſ. Cb. Rep. 303. 

A. by will deviſes. 3400. to be laid out by his 
executors in the purchaſe of exchequer annuities, 


to be enjoyed by bis wife for life, ſhe releaſing 


her dower, and then to go ;equally to bis. two 
daughters, bequeaths 100 J. ar piece to his two 
daughters and dies, leaving little more than would 
pay the 3400 J. Money to be laid out in annuities 
or land, is looked upon in equity as an annuity 
or land, and therefore a ſpecific legacy, and to be 
preferred. before a pecuniary legacy, which if there 
be no ſufficient aſſets muſt be loſt. Trin. 1710 
Burridge and Bradyl, Mil. " 127. 2 Eg. Cal 
Aer. 552. pl. 85. h 
* J 


pecuniary one 
deficieacy of 
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Deviſe of 40001, © The teſtator having 4000 L owing to him on 
due on a bond, a bond taken in the name of .truſtees, deviſed it 
Heiße lesen. to his daughter, and deviſed a leaſe he had of 2 

farm to R. P. and made his daughter reſiduary 
legatee; the ſurplus of the teftator's eſtate not being 
ſufficient to pay his debts, the leaſe was ſold, and 
the 4000 /. was brought into court to be applied in 
| diſcharging the teſtator's debts ; the debts being 
Specific legatees paid, the daughter applied to have the remainder of 
— — 4000 l. R. D. inſiſted to have a ſatisfaction out of 
portion. Fron it for the value of the farm deviſed to him, and 
which was ſold for payment of debts. Fhe court 
held, that the 4000 l. was a ſpecific legacy, and 
therefore R. D. ſhould have but a proportionable 
part of the value of his ſpecific legacy out of it. 

| Eord Caſtleton and Lord Fanſhaw, Prec. Ch. qq. 
A creditor may A creditor may make legatees refund in caſe of 
— 2 * a deficiency of aſſets, though there be no proviſion 
for refunding; Vein. 94, 162. 2 Vern. 205. 
2 Vent. 360. I; FROM nenn 
Where one One legatee may compel another to refund 
— where the aſſets prove deficient, though there be no 
refund, Proviſion for refunding. 1 Vern. 94: But if the 
executor is ſolvent, and he voluntarily paid the 
legacy, the (unſatisfied legatee may come upon 
him, and oblige him to pay the ſecond legacy out 
of his own purſe. Ch, Rep, 132. 2 Ch. Ca. 132. 

Ch. Ca. 136, 248. 2 Vent. 360. 

Where an execu- - If an executor applies the aſſets in ſatisfaction 
tor may compel of legacies, and afterwards debts appear of which 
legateestorefund. | had no notice at the time of paying the le zacies, 
he may compel the legatees to refund. 1 Ch. Ca. 
136. 80 he may, if compelled by a decree in 
chancery to pay legacies. 2 Fern, 205. But if 
an executor voluntarily pays a legacy or aſſets to 
the deviſee thereof, he cannot, either in favour of 
other legatees or creditors, compel the legatees to 
refund. 2 Vern. 205. 2 Ch. Ca. 9. 2 Ch. Rep. 
248. 2 Ch. Ca. 145. Vern. 90, 453, 460. 1 
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Sir Martin Noel having a plantation in Barbados The voluntary 
e him and his heirs, by his will in writing deviſes — — 
it to his four younger children and their heirs : binds him, th 
About fix years afterwards Robinſon, one of his afterwards debts 


executors, ſuppoſing by an eſtimate of the eftate 


of Sir Martin, that there would be ſufficient to 
pay debts, or ſuppoſing the lands not to be teſta- 


mentary, did leaſe the plantation for years by. 


indenture, wherein he named himſelf as executor 
of Sir Martin, and guardian of his four yo 
children, and reſerved a rent to himſelf in fugars 


to the value of 1007. per Annum, in truft, and for 


the benefit of the ſaid younger children : After- 
wards the eſtate of Sir Martin falls ſhort of his debti 
above 20,000 /. and Robinſon the executor paid 
6000 J. of his own eſtate further than came to his 
hands: The children 8 the execu- 


tion of the ſaid truſt : The defendant infifted to re- 


tain the plantation towards ſatisfaction of his dn 
debt. Lord Chancellor: This a good and full aſſent 
to the legacy, and not only for the term, but for the 
whole intereſt and thing deviſed, for the legacy is 
intirez as yqu have paid the legacy, and voluntarily, 


it is at your own peril; if this court had decreed'you Aliter if decreed | 


to.affent to the legacy, and then debts had been Nfg in choncery to 
covered, the court would relieve againft their owt © 


decree; and if they had come now to improve the 
aſſent to ſerve them here or at law, we would not 


help them; but they come for the execution of a 


truſt which you have created by your leaſe; you 
have put the thing in another light than it was; 
for the adminiſtrator 4 Jonis non cannot have the 
rent, and it cannot de aſſets to'Sir Martin's debts; 
your aſſent” is voluntary, and you might have 


taken ſecurity to refund. Wherenpon it was de- 


creed” for the plaintiffs. 11 Offer 1682. Noo 
and Robinſon, 2 Vent. 358. Vern. 90, 453, 460; 
469. 2. Ch. Ca. 145. 2 CB. Rep. 243. 


> 
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Of the Time of Payment of a Legacy. 


F a legacy be giyen to a child payable at hi 
I 'of twenty-one years, and the child der 


before, it ſhall before — attains that age, though the adminiſtra. 
— of the child is intitled to the legacy, yet he 
— wry ark have 10 ſuch time as the child“ if he 
would have come had lived, would have attained his age of twenty. 
—— one years. 2 Fern. 199. 2 Williams 478. B 
drer to another, if a legacy be deviſed to a child payable at his age 
of twenty-one years, and if he dies before that 
age, then the le to go. over to another; 
In this caſe if the child dies before he attains the 
ꝛge of twenty-one, the ſecond legatee ſhall haye 

the legacy immediately, Paſtvorth and Mor, 

2 Vern. 283. Launde and Williams, 2 Wil. Ry. 

478 £4. 2 7 Abr. 299. 2 Eg. Gaf. Abr. 561, 

2 Vern. 283, 347. Leon. 278, 

lar #7 Barks . upon marriage with conſent 

— on mar- of truſtees; hut if the legatee married without 
| Triage was 28 conſent the legacy to go over to another. It was 
— held, that the legacy ſhould be paid immediately 
. on ſecurity to refund in caſe of breach of the con- 


dition. Needham and Vernon, 2 Fern. 422. vide 


antea fo. L 
Le whom Legacies may le paid, 
Where a legacy of 125 J. was given to the * 
= nog we? wh being but ten years old, and at that age w 


payment to the paid to the plaintiff's 2 who died inſolvent: 

legatee's father is This was held good nt, but the executot 
helkcient. having taken a arg wt ave him harmleſs, it was 
decreed that he ſhould pay it over again, for he 
had paid it at his own peril, Holloway v. Collins, 
Cha. Ca. 245. A legacy of 100 l. was deviſed to 
an infant of about ten years of age, the executor 


Nd this legacy to the father, and took his _ 


ft, 


„ -»- . 
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for it; when the infant came of age, his father 
told him he had received the legacy, but could 
not pay it him immediately, and ſaid he would not 


have him trouble the executor, for he would give 


. 
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See Bunb. 


it him; the ſon reſted ſatisfied with this for aboutazo. pl. 312. 


fourteen or fifteen years, and his father and he hav- 
ing carried on a joint trade together, became 
bankrupts; this legacy of 100. being amongſt 
other things affigned by the commiſſioners for the 
benefit of the creditors, the affignee brought a 
bill againſt the executor for an account and pay= 
ment of this legacy; the defendant inſiſted on the 
extreme hardſhip of his caſe, if he ſhould be — 
to pay the legacy over again, that he had juſtly 
paid it to the father whilſt he was in good citeum- 
ſtances, and that if application had been made 
fooner, he might have had his remedy over againſt 
the father ; that the father was by nature guardian 
to his child, and that formerly payment to him 
was allowed to be good, The lord chancellor ſaid, 
that if the father had not made the fon ſuch pro- 
miſe of recompence, and the ſon had acquieſced all 
that time, the caſe might have been more doubtful 


but this promiſe of father drew. him to forhear 


applying to the executor ſooner, and ſince the 
father had not, and could not now make good his 
promiſe, being a bankrupt, the reaſon of the ſon's 


forbearance was at an end; he thought the rule of 


this court in not ſuffering parents to receive their 
childrens legacies was founded on very good rea- 
ſon; and therefore, leſt hereafter. this caſe ſhould 
be cited as a precedent, when the circumſtances 
attending it might be forgot, and to diſcountenance 
and deter others from paying ſuch legacies to the 
parents(though he did notdeny the hardſhip of this 
particular caſe ) he decreed for the plaintiff againſt 
the executor. Mich. 1715. Doyley and Tollferry. 


Morley deviſed 100 J. to his daughter Elizabeth Whether pay- 
Palmer, a ſeme covert, and dies; the executor pays oy 
it to Elizabeth, who ſpends it in her own mainte- N 
| Nance z 
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nance ;. her huſband ſucs for it, and the queſtion 
was, whether this was a good payment to the wife, 

it being in proof that at the time of making the 
will, Palmer and his wife lived a-part, and the 

| chuſband did not allow;her maintenance, and fo it 
is, a ſtrong prefumption that the deviſor intended 
this for her ſeparate uſe. Lord keeper : If it had 

been ſo given in expreſs. terms, the payment to 
ber had good ; but as it is, the huſband 

muſt have it decreed: He ſaid, that in — where 
a tenant paid his rent to his landlady, not know. 
ing that ſhe was married, yet the huſband made 
bim pay it ouer again, * no help for it. 24, 
The will 2ppointing the legacy to be paid within 
fix. months aſter the teſtator's deceaſe, the lord 
| Keeper, decreed the; huſband intereſt from that 

time; but if no time limited, no lern 4 

r eee 1 Fern. 261, 


. 


12 1 


Where 14 4 have mainline and 
Fung. 


Wbere on a le- 
gacy deviſed to 


K 22 nn — his _ 
2 payable + years, hebyhis guardian brought 
at twenty-one, he & bil bs for maintenance, ſug- 
ee f ing ther he had none; the executor demurred, 
r that the plaintiff was under age, and the 

was not payable till twenty-one, and there- 

fore no cauſe of ſuit; but the demurreri was over- 

ruled, Nenneſty againſt Parrot, 1 Ch. Ca. 60. 

Ch. Rep. 9-7 If a-father deviſes a legacy 

to 2 child payable at his age of twenty-one, with- 

out any proviſion fbr his maintenance in the mean 

time, the child ſhall have: intereſt' for the legacy 

from the death of the father till paid; for the 

father, if he had lived, was obliged to maintain 

the child; but if the deviſe be by a ſtranger, it is 

otherwiſe, becauſe he was under no ſuch obligati- 

s. Tri. 1712. Attorney, General and Thomſon, 


Prec. 
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Ne. - Oh. hs father by 1 

2000 J. 1 to his two daughters, — on 
his real and perſonal eſtate, and pay#dly at 2 
reſpective ages of twenty-one years ; the perſonal 
—＋ being exhairfled by debts, the lord chancel- 
lor held, that they ſhould have a reaſonable main- 
tenanee out of the real eftate till their reſpoctive 


legacies were payable, and accordingly altowed: 
them 80 J. a year e Tyin. 2 Wy pro 
and Longville, © 

A legacy of 10% ws deviſed to. an tan, her cn 
nd 501, to bind bien apprentiot ; the infant dies; him cenerally, 
and his . adminiftrid?' demutids an) 20count thehe hall have 
executor had the education of the infant, and Fj principal. 
prays an allowance 6f what he had expended! in 
educating the infant; the adminiſtrator inſiſts, 
that he ought only to have. alle wande as fur as the 
intereſt of the money would reach, but that he 
ought not to have diminiſhed the principal. © Lord 
keper: Tf the intereſt be not ſufficient fora ſuitable 
education, it muſt go out of the ſtock, for It 'is 
for the infant's advantage, and may flit him for 
preſerment, or à bettet way ef Ring; but ex- 
petices in things neither fleceſſary nor ſuitablo, 
cannot be allowed. zh, The queſtion was, 
whether the legacy of $01:"was' not extinct, 
deeauſe he died before he was put apprentice. 
Lord keeper: It hall go to the adminiſtrator. 
27 Oftober 1684. Barrow and Grant. 

 Pridequx deviſes to his wife Lutteral's mortgage, Legacyto be paid 
(which was for 1000 [. and a the intereſt of jen fac — 
which would be due at his death ; and after wards trix ſhall think 
he declares his mind to be, that Ni wine ſhould®t, legatee ſhall 
give- to M. his grandaughter | 300 U of the e „ 
mortgage, but the time of ayment, and manner teſtator᷑. 
bow, * left to the diſeretion of his wife as the 
ſhould ſee it beſt for her: Fhe wife lives 
years afterwards, and makes Speke her-executor and 
dies ; the grandaughter matries/Churchill; and her 


buſband and ſhe exhibit their bill to have the legacy 
and 
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and intereſt. It was objected that ſhe could not 
have intereſt, becauſe the teſtatrix had during her 


life to pay the legacy, unleſs haftened by requ 
and no eres appears. Lord keeper : — — 
was a preſent gift, and intereſt for it muſt be paid 
from the death of the deviſor, and this power in 
the wife was to the intent ſhe might employ it for 
a ſeparate maintenance, if occaſion, or to pay it at 
or marriage to increaſe her portion, when if 
it had been paid to her guardian, it would perhaps 
have been ſpent in maintenance. Keck ſaid, that 
where A. had iſſue by two venters, and gives 5000. 
to his wife, to the intent that ſhe ſhould diſtribute 
it amongſt his children in ſuch. proportions as ſhe 
in her diſcretion ſhould think fit ; ſhe gives one 
ſhilling a-piece to his children by the former wife, 
and the reſt to her own; but this was held unjuſt, 
for her diſcretion ought to be ſecundum equum et 
bonum : The decree was drawn up, and ſigned and 
inrolled, and upon a bill of review the decreeing 
the money to be paid generally by the executor, 
without regard to aſſets, &c. was aſſigned for error. 
The lord keeper held, 1/, That it muſt only be 
de bonts teflatorss, for the executor has no way miſ- 
demeaned himſelf. 2dly, If legacies are paid, and 
there is not ſufficient to pay the intereſt of the 500!. 
ſo much of the intereſt is loſt, for the plaintiff ſits 
ſtill all the life-time of Mrs. Prideaux, who did not 
ſuppoſe intereſt was payable. 3d, Intereſt ſhould 
only be paid for ſuch time as Mrs. Prideaux 
received. intereſt, and if ſhe received but four or 
five per cent. the executor ſhould anſwer accord- 
- ingly, and have juſt allowances. -1 5 October 1684, 
| ; Chupcbill u. Speke, Vern. 251. vide Fern. 262. 
Res due dgriſed The teſtator deviſed 40 l. to his brother for his 


to the executor . , 

care, and gives ſeveral other legacies to other per- 
Tee will ſons, and then gives all his goods, mortgages and 
to the ſon at his perſonal eſtate to his brother, and afterwards in 


——— the ſame will fays his ſon ſhall have the te- 


the intereſt til {due of his eſtate at his age of twenty-ons 
; | years. 


twenty - ons. 
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years: The brother, who was the executor, 


Fought that by this deviſe to him, be ſhould at 


leaſt have the profits and intereſt of the eſtate till 
the ſon's age of twenty-one years; but the lord 
chancellor ſaid he was but a truſtee for the ſon as 


to the profits, as well as to the eſtate or principal. 


23 Nov. 1687, Pell and Pell. 

When a legacy is deviſed payable at a certain where « demand 

time, the legatee ſhall not have intereſt but fromis neceſſary to + 

the time of a demand made ; but this is in _—_— — 

caſe of a perſon of full age; it is otherwiſe if te? 
be an infant, becauſe no laches ſhall be 

imputed to him. Telliffand Crew, Prec. Ch. 161. 

2 Salk. 415. | 


Of Contribution by Deviſees, &c. 


F lands ared-viſed to one for life, remainder to Deviſee for life 
another in fee, and the lands are charged with w-_ — 
the payment of a ſum of money, either by a maindertepag off 

former deviſe, rent-charge or mortgage, the tenant incumbrances. 


for life ſhall contribute and pay a proportionable 
part of ſuch ſum. Hayes againlt Hayes, 1 Ch. Ca. 


223. Finchen Ch. Rep. 231. A 
ands were mortgaged in fee for 100 l. the 1 , pro 


mortgagor deviſed thoſe lands to A. for life, re- on tenant for life 


mainder to B. in fee, and made A. executor, and — — mf 
left aſſets ſufficient to pay the debts, which B. — 
in remainder prayed might go to the payment of thirds, 
the mortgage, as in the caſe of an heir who ſhould 
be relieved upon the perſonal eſtate in ſuch caſe; 
but the court took a difference ; there indeed the 
heir ſhall be relieved, but not a truſtee, and de- 
creed that the tenant for life ſhould contribute 
one third, and he in remainder two thirds to 
redeem. The ſame day another cauſe, where a 
jointreſs was of lands mortgaged, Bertue and Style ; 
decreed that the jointreſs, paying the mortgage, 
ſhould hold over till ſhe and her executors were 
repaid with intereſt, Corniſh againſt Mer, Ch. Ca. 
271. 


25 Mandant, E Wills, dnd Ewernburs. 
t. Alſo where the mortgage dev iſed the mortes. 
Aer to A. for life, remainder to B. in . 
e mortgagor redeemed the land, it was decreed 
that A. fould have one third, and B. xo thitds of 
the mortgage money. Brem and Bl, Vern. 70. 
If tenant for life Lands in mortgege are deviſed to A. for life, 
de, his executor remainder to B. in fee; . takes an aſſignmest 
Saul er Nerd. of the fnortgage in a truſtee's name; though B. 
4 de dr un might have compelled A. to contribute one third 
he lil. towards payment of the mortgage in reſpeòt of his 
eſtate for life, yet A. being dead, and a bill being 
3 tb his executor, it was held, that he 
Hall: be obliged to contribute only in proportion 
to the time that A. his teſtator enjoyed it. Chu 
and Battaſon, Vern. 404: 8 
Tenant for liſe The teſtator deviſed to B. for life, atid after 
wp pay two fiiths, one third A wh _—_— to _ of his — 
remainder fiſters reſpectively, and her heirsz the ſiſters 
ar pteugtt a bil! for the diſcovery of incumbrantes 
on the eſtate, and to compel the defendant tenant 
for life, to bear His ſhare and proportion thereof, 
 alledging, that their reverſion would be of little 
ufe to them if the debt was ſuffered to increaſe by 
non-payment of intereſt, &c. and charged that 
the defendant had cut down timber, for which he 
ought to be accountable, It was decreed, that 
the defendafit ould: pay two parts in five of the 
- debts, and the reverſioners the remaining thrte 
fifths, and the timber, and what was raifed by it, 
tb be taken as part of what the reverſioners were 
to pay. Humphreys and Hales, 2 Vern. 276. 
Where a deviſe The teſtator deviſed his real eſtate to his ſon 
— — for life, remainder to his firſt ſon, &c. in tail, 
ſonal = ſhall with remainders over, and deviſes a — eſtate 
contribute to- to his daughter and dies, not leavi ets to pa 
wards debt. gebts, which affected as well bir rel as his — 
Fonal eſtate: It was held, that the ſon and daughter 
mould contribute in proportion in paying the 
debts, each eſtate being liable at law, and the 
teſtator's intention being equal between them both. 
« Shert and Long, 2 Fern. 756. of 
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Of Ademption of Legacies. 


A Demption of a legacy is the taking away a Ademption twe- 
legacy which was before bequeathed ;- an feld. 2 
ademption may either be expreffed or implied. | 

An ademption is not to be prefumed unleſs it Not to be pre- 
be proved, and therefore, if the teſtator bequeaths ſumed. 
all the corn in his barn, and after uſes that corn, Corn in a barn be- 
and puts other corn in the place of it, the uſing 1 
the corn is no ademption of the ag but the corn put in, che 
legatee ſhall have ſuch corn as was in the barn at legacy is not ex- 
the teſtator's death, unleſs it be a greater quantity ©"8%ed. 
than that corn that was there at the time of ma- 
king the will; for ſo much is due, but not a greater 
quantity. | — 5 

If the teſtator bequeaths a ſhip, and afterwards A ſbip bequeath- 
by piecemeal repairs and renews the ſame, ſo that; eqns 
nothing remains of the old ſhip but only the bot- no ademption. 
tom tree; this is no ademption of the legacy, but | 
the legatee ſhall have the whole ſhip. 

If the'teſtator bequeaths a houſe, and afterwards - — TY 
by piecemeal repairs the ſame, ſo that there is nding piecemeal re- 
part of the old matter or ſtuff remaining, it is not Peired and re- 
to be preſumed that the will of the teſtator is mull. 
changed, but the legatee ſhall have the houſe. 9 
Bat if the teſtator voluntarily pulls down all ]f fbr gte vo- 
the whole houſe, and afterwards erects a new donn — 
houſe in the ſame place, the will of the teſtator is and rebuild an- 
preſumed to be changed, and therefore the legacy — 
is extinguiſhed, unleſs a contrary meaning be gone. R 
proved in the teſtator ; as that he did not intend to | 
revoke the deviſe by deſtroying the thing deviſed, 
or after re-edifying confirms his former will; 

without which proof the legacy: is ſo abſolutely 
extinguiſhed, that although the teſtator pulled 
down the houſe with intent to re-edify or make 
it bigger, and although he re-edified it with the 
lame matter or ſtuff, yet the legatee cannot re- 

: * - _ cover 
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cover it, for it is not the ſame thing that was be. 
queathed ; ſo it is if the houſe be caſually deſtroy. 
ed 2 2 or * and 5 | , 
: the teſtator bequeaths a thing, and after. 
— _ ac 8 * as for * 1 debts, 
tor of the thing c. unwilli jenates the le „this is no 
— ademption of the legacy, but | pore muſt 
redeem the ſame, or pay the full value; unleſs it 
be proved that the teſtator did intend by the 
alienation to take away the legacy : But if the 
teſtator do voluntarily of his own accord, not 
being conſtrained of neceflity, alienate the thi 
bequeated, this is an ademption of the legacy, 
even though the teſtator ſhould afterwards redeem 
the thing alienated, unleſs the legatee be near of 
kin or allied to the teſtator; in this and ſome 
other caſes, the legacy redeemed may be te- 
covered. 
What if only But if the teftator do not fully alienate the thing 
* bequeathed, but only pawn or pledge it, this is 
no ademption of the legacy, but the executor is 
bound to redeem, and reftore the legacy to the le- 
gatee, or pay the value of it, if he 9 it to be 
forfeited. 


What if part only If ſome part only of the legacy be alienated, 
alienated. the other part not alienated is due, and may be te- 


covered, unleſs it be proved, that the teſtator did 


mean, by alienating part, to take away the whole 


acy. 
What if a thing 7% legacy be in the alternative, as if the 
——_—— u teſtator bequeath ſomething, or the value of it; 
agd the thing is though the thing be alienated, the value may be 
alienated. recovered. 
Whether zeceiy- If the teſtator bequeath an obligation or a ſum 
inga debt be- of money due to him, and afterwards the debtor 
queathed be an voluntarily pays the debt unto the teſtator, the re- 
ceipt of the money is no ademption of the legacy ; 
but if the teſtator compels the debtor to pay t 
money, it is an ademption of the legacy; unleſs 
the legatee be able to prove that the Wan ro 
thereby 
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needy mean to revoke the legacy; for perhaps 
the teſtator ſued for the debt the better to ſecure 

the legacy, as ſuſpecting the debtor to be in du- 

bious circumſtances; for this vide antea the 

eaſe of Orm and Smith. 2 Vern. 68 1. Rep. 

82. Ford and Flemming. 2 Will. Rep. 504, 

Ec. 

If the teſtator bequeaths a flock of ſheep, and Ifa flock of ſheep 
afterwards the number decreaſes, ſo that they be- ve Dequeathedand 
come fewer than a flock, (a flock conſiſting of what — 
ten at the leaſt) in this caſe the will of the teſta- due. 
tor is not preſumed to be altered, nor the legacy 
adempted, but the legatee ſhall haye what remains 
of the flock. 83 

A legacy may y tranſlation, of ademor; 
which is by beſtowing a legacy bequeathed upon — wha? 
another perſon. | ho 

A legacy being transferred from one to another, what if a ſecond 
though the ſecond legatee be incapable of taking, legatee be inca- 
the Ea legates cannot recover the legacy ; for the 34 
teſtator's intention was two-fold ; Fir, that the 
firſt legatee ſhould not have the legacy; Secondly, 
that it ſhould go to the ſecond legatee; and the 
intention of the teſtator ſhall be obſerved as far it 
can, though it cannot be performed in the whole. 

Every tranſlation includes an ademption, except Where a tranſla- 


in certain caſes z as if the teſtator, being in extre- tion does not la- 


mis, transfers a legacy, beftowing it upon ſome — 
other perſon, and afterwards recovers his health, 
the tranſlation is void, and the former legacy ſhall 
ſtand, If the teſtator having bequeathed a legacy 
to one, and having provided, that if the legatee 
will not do ſuch a thing, to another perſon, then 
that other perſon ſhall have the legacy: In this 
caſe, if the firſt legatee be prevented by death 
from performing the condition, the ſecond le- 
If the teftator gives 100/. to B. charging him Whether a con- 


to diſtribute 105. yearly for ten years amongſt the 1 7 on 


poor, and afterwards _ teſtator beſtows that nail be transfer- 


1001, red with the le- 
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gacy to the ſe- 100 J. upon C. without mentioning any ſuch 
cond legatee. yearly diſtribution; C. is charged with —— 
payment and diſtribution of 10s. But this rule 
will not hold in certain caſes, as where the ſecond 
legatee can prove that the teſtator's intention was 
otherwiſe, and that the legacy ſhould be ſimple, 
and without any charge or condition, When the 
condition cleaves to the perſon of the firſt legatee, 
as if the teſtator bequeaths to a woman with child 
1co/. if ſhe be delivered of a boy, this condition is 
not transferred with the legacy: When the tran(. 
lation is made to the ſame perſon, without men- 
tion of any further charge or condition, for that 
the ſecond bequeſt ſhall not be eſteemed ſuper- 
fluous, it ſhall be preſumed that the teſtator meant 
by the ſecond bequeſt, to give the ſame thing 
ſimply ; when in the tranſlation of the legacy a 
new charge or condition is impoſed, for then the 
former is preſumed to be remitted, 
A legacy be- If the teſtator, having bequeathed a legacy to 
queathed to one, one perſon, afierwards bequeaths it to another, we 
_ 1 to are to conſider whether it be ſome ſpectal certain 
: thing that is bequeathed, or a thing conſiſting in 
quantity. * - 
If of ſome ſpecial * If the thing bequeathed be ſome ppecial certain 
certain thing, thing, as his ſignet, his books, or his horſe, c. 
ar 1 in caſe the ſecond bequeſt is ſimple (without men- 
mention the for - tion of the former) the former bequeſt is not 
1 — taken away ; but the two legatęes ought to divide 
> legacy the thing between them: But if the latter bequeſt 
do mention the former, as if the teſtator ſays, my 


__ —_ ſignet which I bequeathed to A. B. I bequeath to 
mer. C. D. it is the opinion of the moſt part, that the 
Vide antea 241, former bequeſt is not wholly gone, but that the 
Purſe and legatees ſhall take the thing jointly, except in cer- 


tain caſes ;- as where the teſtator's intention ap- 
pears (at leaſt by conjectures) that the former 
legatee ſhould be excluded; or where the ſecond 
bequeſt is not made in the ſame will, but in a codi- 
eil; or where the teſtator in the ſecond * 
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ſays, that which I did Bequeath to A. B. I give to 
C. D. for the word give is of ſuch force that it 
ſeems wholly to take away the former legacy. 

When the legacy conſiſts in quantity, as if the je it eongns in 
teſtator bequeaths to one man 100 l. and imme- quantity, as 100l. 
diately after to another man 1001, here is neither 105 _ _ 
tranſlation nor ademption, but two ſeveral legacies, neither tranſla- 
and each legatee ſhall have 100/. but if the teſta- tion nor ademp- 
tor reſtrain this quantity to a certain body, as to * 

100. in ſuch a bag, then it falls under the former 
rule of the bequeſt of ſome ſpecial certain thing. . 

If the teſtator bequeaths to one man 100 J. and What if one ſum 
and afterwards in the ſame teſtament bequeaths to de —_ 3 
the ſame man 100. the ſecond bequeſt is under- — 
ſtood to be but a repetition of the former, and all 
but one legacy, and therefore the legatee can re- 
cover but one 1007, unleſs he can prove that the 
teſtator intended to give him both ſums, or unleſs 
the ſums were unequal, as the firſt 100 l. and the 
ſecond 50 l. in this caſe he ſhall recover 1 50 l. or 
unleſs the teſtator bequeathed him 100 J. by his 
will, and another 1001 by a codicil ; for then he 
ſhall have 200 l. except the executor can prove 
the teſtator intended otherwiſe. |; 

A. deviſed that 300 l. ſhould be paid to his child . 
which he ſhould —— at the time of his death, and —— = 
if he had none, then to his ſiſter; he had after- — — — 
wards three children, then by a codicil he deviſed ,fgerwara, want 
2001. to each of thoſe children to be paid at their three children, 
reſpectiye ages of twenty-one : The lord chancel- ow 1 
lor decreed, though the 300 J. be deviſed to the apiece, they h 
child, &c. and now there are three, the deviſe is hall have both 
not void for incertainty, but all three children &. 
ſhare in it; and that the deviſe of 2007. being 
without words ſignifying the ſame to be for their 
portions, nor any thing one way or another to re- 
voke or affirm the former gift of 300 J. it ſhall be 
taken by way of accumulation, and the children 
ſhall have both legacies. Pit and Pidgeon, Ch. Ca. 
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Deviſe of z0ool · Sir William Janes by will gives 2000 l. to his 
to A. and on grand- daughter at her marriage or age of 18 years 
contingency - 8 . k years, 
5000l. the con- and after other legacies he gives the re/aduum bon 
üngeney hap- rum to his ſon, and if he dies before twenty-one, 
—— he gives his lands over to his brother, and then 
he gives his grand-daughter go00 I. The lord 
chancellor, alkfied by Mr. juſtice Lutuyche, and 
Mr. baron Powell, decreed that the 5000!, was 
over and above the 2000 ſo that the grand- 
daughter ſhould have 7000/7. in the whole; for if 
the - died (as he did) then the grand-daughter 
was heir to the teſtator, and ſo he diſinherits her, 
and gives her 5000 l. as a compenſation, 21 May 
| 1688. Jones and Tillotſon. | 
A legacy ademp- The teſtator deviſed 2007. to his daughter, and 
ted by giving the gave her his houſhold goods, if ſhe ſhould not be 
child a portion. married in his life-time ; afterwards he gives with 
his daughter above 2007. in marriage, and dies, 
not having revoked or altered his will. The court 
held, that the legacy was extinguiſhed by the por- 
tion. Jenkins and Powel, 2 Vern. 114. 
The teſtator de- 1202 Jackſon, a merchant of Briſtal, being 
— leate to , poſſeſſed of a leaſe for gg years, determinable upon 
wills char ( mall the death of his brother, who was an ancient per- 
be renewed in her ſon, by his will deviſes all his eſtate and intereſt 


— — in thoſe lands, to bis daughter, and deſires his exe- 


in his ſon's cutor to renew It for years, determinable upon tbe 


name, this is no death of his daughter; afterwards the teſtator 

ademption. himſelf renews the leaſe for 99 years, determinable 
on the death of his ſon, and then adds ſeveral co- 
dicils to his will, but makes no further mention of 
theſe lands. It was the opinion of the matter of 
the rolls, that this leaſe ſhould paſs to the daughter, 
and that the teftator's renewing it in the name of 
his ſon was no revocation. 5 Fuly 1688. 4, 
tham's caſe, vide 2 Vern. 209. 25 | 

A deviſe to chi- Admiral Littleton by will deviſed to James Ma- 

= . * fters ſecond ſon of Sir Harcourt Maſlers, 500l. 

to the teſtator, part of the money owing to him by Sir Haraurt, 

the tefator calls the reſt of the money owing to him by Sir * 


in tbe money, 
the legacy is ex- 
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he gave toand amongf all the reft of the younger 
children of Sir Harcourt, the ſame to remain in Sir 
Harcurt's hands until the children ſhall be capable 
of receiving it, and the legacy or ſhare of any of 
them dying before ſuch time, to go to the ſurviyors 
and ſurvivor of them. Afterwards Sir Harcourt 
who at the making of the will was indebted to the 
teſtator in about 1000 /. did at. the teſtator's de- 
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fire pay in this 1000 J. unto the teſtator: After 


the making the will, and in the life-time of the 
teſtator, the ſecond ſon of Sir Harcourt died, but 
Sir Harcourt's other children were then living. 
The lord chancellor declared, that all theſe lega- 
cies to the younger children were extinct, and 
ſhould not be made good. Fl. 1725. Rider v. 


Mager. 2 Wil. Rep. 328. Raymond 335. Swinb, 


þ. 7. c. 20. 447. and Orm and Smith, 2 Fern, 
681. 2 Bg. Caſ. Abr. 569. pl. 5. See Show. 
91. Salt. 238. | 


Admiral Littleton having a debt due to him from B. owes A. a 


one Batſon his brother-in-law, of 300 l. by a co- 


debt, A. by will 
give t e debt to 


dicil to his will deviſed to this Batſon the money B. and afterwares 
owing from him to the teſtator; afterwards Bat- receives it him- 


acquainting the teſtator that he would pay him 


ſelf in his lite- 
time, this is an 


his debt, the teſtator thereupon ordered his agent ,jemption of the 
to receive the ſame from Batſon, but to take no in- legacy. 


tereſt, The lord chancellor ſaid, though there 
did not appear to be any evidence as to teſtator's 
calling in the money, yet there did not appear to 
have been any intention in him to forgive any 
thing but the intereſt of this debt, and that this 
was intended to be no more than a releaſe by a 
will, which though not in ſtrictneſs a releaſe, (for 
it being by will, could operate only as a legacy, 
and muſt be aſſets, and liable to pay the debts of 


Vent, 39. 
Wil. Rep. 83. 


the teſtator) ; yet it ſeemed only intended as a re- 


leaſe by his will, which intention was altered by 
the teſtator's conſenting in his life-time to re- 
ceive the debt himſelf, and the will intimated no 
more than that the teftator's executors ſhould not 
aſter his death give any trouble to Batſon for this 

83 debt ; 
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debt; and therefore the court declared, that this 
legacy was extindt. Hil. 1725. Rider v. Mager, 
2 Wil. Rep. 328. 2 Eg. Go Abr. 569. pl. 5, 
See Show. 91. Salk. 238. Raym. 335. Swin, 
par. 7. c. 20, 447. 2 Vern. 681. 
The teſtatrix ha- The countels dowager of Thomond having two 
ving two debts ſeveral ſums of 20col. each, due to her on two 
_ —_ ſeveral bonds ; the one from her grandſon the pre. 
them to M. and ſent earl of Thomond, the other from her grand- 
e it they call daughter-in-law the lady Henrietta Obrian; by 
ons will gives theſe two ſums, and all intereſt for the 
time, they ſhall ſame, to her grand-daughter the lady Mary Obrian, 
be made good to. and deviſes away the ſurplus of her eſtate, with: 
releaſes one or  Proviſo, * That in caſe all or any part of theſe 
them, this is no two ſums ſhould be paid in before her death, 
ademption. (c then the ſaid teſtatrix gives the ſaid lady Mary 
& Obrian 40001. or ſo much money as the prin- 
“ cipal money ſo paid in ſhould amount unto, as 
<< the caſe ſhould fall out.” Afterwards the tef- 
tatrix in her life-time releaſed to her grandſon the 
lord Thomond the 2000 l. ſo due to her upon his 
bond without having received any part of the 
money, and died: The lady Mary Obrian died in- 
teſtate, upon which the earl of Thomond admini- 
ſtered to her, and as her adminiſtrator demanded 
the 2000l. which was releaſed to himſelf, and alſo 
the 20001, due from lady Henrietta Obrian, It 
was objected, that the teſtatrix's releaſing one 
of the bonds was a revocation pro tanto, it was the 
teſtatrix's own voluntary act, and not like the 
caſe where the debtor ſpontaneouſly pays in a debt; 
there the teſtator is only paſſive, and does no act 
himſelf. Lord Chancellor: The teſtatrix intends 
by this will, inter alia, to make a proviſion of 
40007. for her grand-daughter lady Mary; and 
though ſhe has ſhewn her kindneſs to her grand- 
ſon, this no way imports an alteration of her kind- 
neſs to her grand-daughter, Suppoſe a teſtator 
calls in a debt, fearing it may be loſt, and not 
liking the ſecurity, is there any reaſon that this 
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ſuduld deprive the legatee of his legacy ? The re- 2 Williams 469, 
leaſe imports payment and ſatisfaction. The lord 2 Vern, 631, 
Thomond claims this in auter droit, and as if the ſiſter 

were alive, and made her claim, it muſt be liable 

to her debts, if ſhe owes any, and is the ſame. thing 

as if any other perſon had been her adminiſtrator. 

Trin. 1718. Earl of Thomond verſus Earl of Suf- 

folk, Wil. Rep. 461. 2 Eq. Caf. Abr. 134. pl. 

23. 567. pl. 1. 

The teſtator gave to his ſiſter Suſanna Crockat One having a 
50 J. which was then in Mr, Elliss hands, and note for 5501. 
made the ſaid Mr. Ellis executor in truſt for the — — 
teſtator's brother, and died ſoon after. The ed part of it, de- 
teſtator before the making the will had left in Mr. % the whole | 
Ellis's hands 550). for which Mr, Ellis had given ai pave the 
a note to the teſtator, payable to him or order, and whole, there be- 
the teſtator had, before the making the will, ius ſufficient of 


drawn ſome bills on Ellis, ordering him to pay — 


75 to 430 J. But the teſtator had left in Mr. . 
lis's hands an exchequer order for the payment 
of 361. per annum to the teſtator for 32 years, and 
left aſſets for the payment of all his legacies, in- 
cluding the whole legacy of 5501. after of the 
Ralls : Suſanna Crockat ſhall have the whole 550 l. 
Legacy; the payments out of it being all ordered 
by the teſtator before the making his will, this 
cannot be ſaid to be an ademption of the legacy, 
but an expreſs indication of the teſtator's inten- 
tion, that as the note for the full ſum of 5501. was 
ſtill tanding out, notwithſtanding he had ordered 
the payment of part of the note, yet he renounced 
all theſe payments, and willed, that the whole 
$5 I. ſhould be the legacy which he gave his ſiſter 
Suſanna, Trin. 1723. Croctat verſus Crackat, 2 
Wil. Rep. 164. See 2 Fern. 681. 2 Eg. Caf, 
Ar. 569. pl. 3. ä 
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Where a Deviſe ſhall go in Satisfadtion of a 


Thing due. 
Deniſe of 201. per A Gaye a bond to B. her ſeryant to pay her 
. * en 201. per Annum quarterly for her life free 


for 201, per An- from taxes; and by will, without taking notice of 
pum clear of the bond, gave to B. 201. per Annym for her life 
payable half-yearly, but not free from taxes. It 
was decreed that B. ſhould haye both annuities, 

for that by the will not being ſo advantageous az 

the firſt, coyld not be deſutrips a ſatis faction, 
Alilinſen and Webb, 2 Vern. 478. Prec. Ch. 230. 

of z3ol. A. on his marriage covenanted to purchaſe and 

7 life no ſatiſ- ſettle a jointure of 201, per Annum on his intend 


— wife, and that if he died before ſuch purchaſe an 


ſettlement, ſhe ſhould have 300 J. out of his eſtate 
for her own uſe; the huſband died before any ſuch 
ſettlement was made, but by his will deviſed to " 
wife 330/. for ber life, with power to diſpoſe « 
ol, part of it at her death. It was held fr/?, that 
the had a right to 3ool. and intereſt, and that the 
executor could not now be at liberty to ſettle 20/, 
per Annum, as the teſtator might have done. 2dh, 
That ſhe ſhould have the legacy as an additio 
bounty and proviſion. Perry and Perry, 2 Vern, 


eee 
Aportionof Por gives to his niece a bond to pay her 1001, 
gool. and legacy after his death, and ſeveral years after he gives 400l, 
of zool. a Gil” for her marriage portion, and afterwards makes his 
of 100l. unleſs, Will, and gives her a legacy of 100 l. Cur, Theſe 
&, muſt be taken to be a ſatisfaction of the 100/, 
| upon the bond, unleſs it appears by the marri 
articles or will, that it was to continue as a debt 
or charge upon his eſtate, 4 June 1692. Hide 
r 
Deriſe of x4). er A. upon his wife's joining with him in the ale 
annum for life a of part of her jointure, gave a note to pay her 
2 J. 104. per Annum for her life, and upon a ſecond 
annuity, Jale of a farther part of her jointure, gave = 
. WIT ER en Worn # WG. & 
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bond to pay her 67. 10s. per Aunum for her life ; 
and afterwards by will, without taking notice of 
the bond or note, deviſed to her 141. per mu 
for her life. It was held, that the deviſe ſhould 
be in lieu and ſatisfaction of bond and note. 

Brnon and Dawſo, 2 Vern. 498. Prec. Ch, 240. 

Sir &. C. by his marriage ſettlement ſecures hen « chil 
80007. for daughters portions, payable at 18 if hav a portion by 
married, or at any time after when married : He dae | 
afterwards by will, having but one daughter, de. dall lr b 
uiſed her for her portion 80001, vis. 4000 1. at 18, one of them, 
and 4000 l. within a year after marriage, or in all ; 
events at 21, and 2001. per Annum for life. She 
| ſhall have but one of the 8000/7, and not two por- 
| tions, Tin. 1711. Copley v. Copley, Wil. Rep. 
147. 2 0 Caf. Abr. 639. pl. 4. : 
| A. ow B. upon an open account, monies A leey of | 

— 2 


computed to be upwards of 3001. and by his will ne 
gave a legacy of 5ool. to B. He gave ſeveral 3 debt of goal, | 
other legacies, and made B. his executor, and died cent. 
not having made any diſpoſition of the ſurplus of 

his eſtate; B. by anſwer in chancery waived the 

denefit of the ſurplus, but inſiſted on his 

and debt; B. afterwards moved to amend his 

anſwer as to the ſurplus on the ſpecial circum- 

ſtances of his caſe, but was denied. It was in- 

ited, that the legacy ſhoyld be a ſatisfaction of 

the debt; that every one muſt he juſt before he is 

bountiful, Debitor nom præſumitur dmare. Lord 

Chancelloy : The nature and circumſtances of this 

debt are material ; it being upon an open account, 

it might not be known to the teſtator whether he 

owed the executor any money or not, and theres 

fore could not have intended jr a ſatisfaction for a 

debt which he did not know that he owed, any 

more than a legacy can be a fatisfaQtion of a debt 

contracted after the making the will. And at 

another day the lord — K faid, that as the 

laintiffs would bind the defendant by his anſwer 

From taking the ſurplus as executor, "—_— 
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take it upon the terms in the anſwer, viz. The 
executor waiyes the ſurplus, but inſiſts on the 
debt and legacy, and therefore decreed, that the 
defendant in this caſe ſhould have both debt and 
legacy, though the legacy was greater than the 
debt. Rawlins v. Powel, Wil. Rep. 297. 2 Eg. 
5 Caſ. Abr. 438. pl. 29. 491. pl. 2. 
Legacy of esl One being indebted to his ſervant maid in 100), 
ds ＋＋ art of og a bond for wages, made his will, and thereby 
ch © deviſing, that all his debts and legacies ſhould be 
paid, gave her a legacy of 500 J. for her long and 
faithful ſervices. The maſter of the rolls decreed 
the legacy to be a ſatisfaCtion of the debt; but this 
degree was aftcrwards reverſed by lord chancellor 
King ; ſo that the ſervant maid had both debt and 
legacy. Chancey's caſe, Wil, Rep. 408. 10 
ESE . Med, 399. 2 Eg. Caf. Abr. 354. pl. 18. 
Legacy no fatiſ- The teſtator,gave a legacy of 1001. to the exe. 
faction for a debt cutor ; the teſtator afterwards contracted a debt 
| 2 after Of 2 51, with the executor, who was an attorney, 
far fees and buſineſs done: Reſolved, that this 
debt, being contracted ſubſequent to the will, the 
legacy could be no ſatisfaction for the ſame. 
mas v. Bennet, 2 Wil. Rep. 343. 

Deviſe of 8 sl. per A man on his marriage gave a bond to the wife's 
annum in fee no truſtee in the penalty of 4000 l. with a condition, 
fatisfaQtion of that if he ſhould within four months ſettle freehold 

ettle N 
xool. per annum lands of 100 l. per Annum on his wife for her life, 
for life, or if his heirs, executors, &c, ſhould within four 
months after his deceaſe pay to his wife 20001. 
then the bond to he yoid ; the huſband died within 
the four months, haying by will deviſed freehold 
and copyhold lands of 88 /. per Annum to his wife 
in fee. Decreed that the 88“. per Annum ſhall be 
enjoyed as a bounty, and not as a ſatisfaction of the 
bond, Trin. 1731. Eaſtwood verſus Vinke, 2 

Wil. Rep. 613. See 2 Kel. in Chanc. 36. 
Where the tefta- By marriage articles it was agreed, that the 
= by 1 huſband ſhould leave the wife 800/. and her 
— eſtate, jewels, &c, and that notwithſtanding the * 


a @ 


a RR. oa 


e 
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children, &c. and gives the wife 1000]. the wife 


the intail was for that purpoſe, it was decreed, 
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ſhe ſhould not be debarred of any thing he ſhould es his inten- 
give her by will: Afterwards the huſband by will * that it ſhall 


makes a diſpoſition of his whole eſtate amongſt his 


muſt waive the articles or the will, ſhe cannot 
take by both ; for the huſband making a diſpoſition _ 
of his whole eſtate, ſhews he intended that every 
rt ſhould be performed. Herne and Herne, 2 
ern. $55. . | | 
By a marriage ſettlement the intended huſband On proof of the 
was made tenant in tail, and a proviſion was made **ftator's inten- 
to raiſe 3000 J. a- piece for daughters; the huſ- — 
band afterwards docked the intail, and deviſed to tion. 
the danghters 3000 l. a- piece, and it being proved 
that the teſtator had declared, after making the 
ſettlement, that he would add to his daughters 
portions, and it being urged that the cutting off 


that the daughters ſhould have both ſums, Pile 
and Pile, 1 Ch. Rep. 199. | | 
The teſtator having three nieces, bequeathed to Legacy greater 
the eldeſt 300 J. and to the other two 2000. a- than thedebt, on 
piece : At the time of making his will he owed his _ — 
eldeſt niece 100 J. upon bond, and afterwards bor- legatee ſhall have 
rowed another 100, and died. It was infiſted boch. 
upon, as a rule in equity, that where a teſtator 
being indebted, gives the creditor a legacy greater 
than the debt, it ſhall go in ſatisfaction; for a man 
ſhall be intended to be juſt before he is Kind; aliter 
where the legacy is leſs than the debt. Cotoper, 
lord chancellor; It may be as good equity to con- 
ſtrue him to be both juſt and kind, if he intended 
to be both; if any part of this 300 J. be applied 
to the payment of the debt, for ſo much it is nota 
gift, whereas a legacy muſt be taken to be a gift 
or gratuity, and there being aſſets, and ſome proof 
of the teſtator's greater kindneſs to his eldeſt than 
his other nieces, the whole 3ool. beſides her debt 
was decreed her. Cuthbert and Peacock, Salk. 155. 


1 


ar. 503. Fide 2 Fern. $08. 
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wltant'ly Thomas Bodington by will gave to his ſiſter Na- 
4 8 Potter an annuit 20 J. 4 to his niece 2” 
makes beth, daughter of the ſaid Mary, an annuity of 5. 
his wife execu- and to his niece Afary Nichols an annuity of 101, 
55 Ul jr an- and to her daughter Elizabeth an annuity of 5 
nuities in fee to and to his niece Martha Dimmock an annuity of 
— ro l. and to her daughter Elizabeth an annuity of 
— — 5. The faid annuities to be paid quarterly du- 
+ theannuities by ring the annuitants reſpective lives, to be paid 
wife's wilt his wife Ezabeth Boddrngton, out of his perſonal » 
ſatiefaftion of Eſtate A e 2 — wife ſole execy. 
thoſe givep by trix and re tee, Elrzabeth Boddingtm 
the inibend's the ene widow, afterwards made her will 
thereby giving to Elizabeth Potter, daughter of the 
faid Mary Potter, an annuity of 51. to hold to her 
and her heirs for ever, in caſe ſhe ſhould ſurvive her 
mother Mary Potter, and not otherwiſe, and gave to 
the ſaid Elizabeth Nichols, fecond daughter of her 
niece Martha Nichols, an annuity of 5 l. free from 
22 hold to = and her heirs 1 * in cafe 
ur vive the teflatix's ſifler Potter; 
42 rac Martha — —. of 101. 
to hold to her and her heirs for ever ; and to her 
daughter Elizabeth Dimmock an annuity of 51. to 
Hold to her and her heirs for ever ; all the ſaid an- 
nuities to be paid quarterly, and directed a ſuf. 
ficient ſum of to be laid out in the purchaſe 
of lands for ſecuring the ſaid annuities. The 
Queſtion was, whether the annuities given by the 
will of Elizabeth Boddington, ſhould be taken as a 
ſatisfaction of the like annuities given by the will 
of Thomas Boddington, they being bequeathed by 
her, who having her huſband's perſonal eſtate, 
was become a debtor in reſpect thereof, and con- 
Fequently might intend the legacies in ſatisfaction 
of ſuch debt. Lord Chancellor 1/7, As to the an- 
Nuities given by the will of Elizabeth Boddington to 
Elizabeth Potter and Elizabeth Nichols, theſe being 
given upon the contingency of their ſurviving 
their reſpective mothers, there can be no. pretence 
2 ta 
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to ſay they ſhall be a ſatisfaction of the annuities 
given them abſolutely by the teſtator Thomas Bod- 
dington's will. adhy, As to the annuities given to 
Martha and Elizabeth Dimmoct by the will of the 
teſtatrix, although they be of the ſame yearly va- 
lue, and greater in point of duration than thoſe 
given by the teſtator's will, yet as ſhe has not de- 
clared that the one ſhall be a ſatisfaction for the 
other, I ſee no reaſon why it may not be ſuppoſed 
the teſtatrix intended to be kind as well as juſt to 
her huſband's 3 and therefore oe 
accordingly. Trin. 1729. Crompton verſus Sale, 
2 Wil. Rep. 553- Gil, Chanc, 324. Eg. Caſe 
Ar. 205. 

By a marriage ſettlement a remainder was limit- 
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no ſatiſ- 
ed to daughters (in caſe of failure of iſſue male) faction wherethe 


until they ſhould raiſe three thouſand pounds for lan difine 


tee is heir at 


portions ; the iſſue of the marriage was a ſon and herited. 


two daughters, the father deviſed 700 J. a- piece to 
the two daughters, and died; the ſon by will de- 
viſed to the two daughters to the amount of 70007, 
not ſaying in lieu or ſatisfaction of any thing due 
to them, gave the lands to his heirs male and died 
without iſſue. It was held, that the father's le- 
gacy could be no ſatisfaction, not being adequate 
in value; beſides, as there was a ſon then living, 
it was incertain whether the 3000]. ſhould ever 
become due, and it was but reaſonable the father 
ſhould make ſome proviſion for his daughters; as 
to the ſon's legacy, it was by two lords cemmiſ- 
ſioners, againſt Lanes, ecreed a ſatisfaction; 
but this decree was reverſed in the houſe of lords, 
for the daughters being heirs at law and diſinherit- 
ed, there was no ground for the court to make a 


ſtrained conſtruction to their prejudice in-favour 
of a voluntary deviſee. Dafield and Smith, 2 Fern. 


258, 177. 


Of 


* 
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Of Legacies limited over. 


FYNE F. made A. and B. his executors, and 

deviſed a book called the Graile, to B. to 
have the uſe for term of his life, and after his de- 
ceaſe the remainder to A. in the ſame manner for 
term of his life, and after his deceaſe the remain- 
der to the pariſh of —— for ever. Trin. 37 H, 


6. fo. 30. 

Deviſe of a chat- * Th: teſtator deviſed certain goods to his wife 
— . her life, and after her deceaſe to F. S. and 
died; F. S. in the life of the wife, commenced a 
ſuit in the court of equity in Wales, to ſecure his 
intereſt in the remainder; whereupon a motion 
was made in the court of Common Pleas for a pro- 
hibition, which was granted accordingly, becauſe 
the deviſe in remainder of the goods was void: 
The chief juſtice took the difference as in 37 H. 
6. 30. Bro. Deviſe 13. and Ploud. 521. betwixt 
the deviſe of the uſe and occupation of the goods, 
and the deviſe of the goods themſelves ; for where 
the goods themſelves are deviſed, there can be no 
remainder over; otherwiſe where the uſe or oc- 
cupation only is deviſed. March 106. The lord 
Fitzjames, late lord chief juſtice of England, devi- 
ſed his lands to Nicholas Fitzjames in tail, with di- 
verſe remainders over, and in the ſame will deviſed 
diverſe jewels and pieces of plate, viz. the uſe of 
them to the ſaid Nicholas Fitzjames and the heirs 
male of his body. It was held, that Nicholas had 
no property in the plate, but only the uſe and 
occupation. Owen 33. Vide Brook 254. 13 Co. 

5. 2 Vern. 254. 
Deviſe of the uſe A deviſe was made of the uſe of goods, plate, 
of goods for 11 and houſhold goods, to one for eleven years, and 
—— — — after to another; it was held to be a good deviſe, 
and a decree was made to deliver them over ac- 
8 cordingly 


Aliter if the uſe 
ealy deviſed, 


». 
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cordingly after the eleven years. Jolly and Mi A 


2 Ch, Rep. 137 
Tanfield Vachel deviſed the uſe of his paintings, 
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Deviſe of the uſp 


books, c. to his wife for her life, and willed, of goods for life 


that if ſhe was with child of a ſon, that then, after with remainders 


her deceaſe, the ſaid paintings, books, &c. ſhould%** ron con- 


remain to the ſon; but if. his ſaid wife was 
not with child of a ſon, or if the ſon died without 
iſſue male of his body, that then the ſaid paintings, 
books, c. after the deceaſe of the wife and death 
of ſuch ſon, ſhould remain to the uſe of Thomas 
Vachel, to have the uſe only during his life, and 
to leave them to Thomas 2 chel his ſon, and that 
he, as far as in him lies, ſnall ſo diſpoſe of them to 
him that ſhall ſucceed to the teſtator's lands in the 
county of Berks, to remain as an heir-loom: The 


wife was with child of a ſon, and Thomas Vachel 


the father died in the life-time of the teſtator, 
Bridgeman, lord keeper, and with the opinion of 
Rainsford and Wyld juſtices, held that the deviſe 
to Thomas Vachel the ſon was good in law, and 
that the wife ought only to have the uſe of the 
paintings, books, &c, during her life. Vachel and 
Lemmon, Ch. Ca. 129. 2 Ch. Rep. 151. 


A farmer deviſed his ſtock (conſiſting of corn, Deriſe of corn, 


hay, cattle, &c.) to his wife for life, and after her phys — — 


death to the plaintiff; it was objected, that no over. 


remainder could be limited over of ſuch chattels 
as thoſe, becauſe the uſe of them is to ſpend and 
conſume them; but the maſter of the rolls ſaid 
the deviſe over was good, but ſaid if any of the 
cattle were wora out in uſing, the defendant Was 
not to be anſwerable for them; and if any 
were ſold as uſeleſs, the defendant was onl 
to anſwer the value of them at the time of 
the fale, and an account was decreed to be 
taken accordingly. Mich. 1702- Hoyle and 
Burradale. 


The teſtator deviſed in theſe words: And the Deviſe of the in- 


reſt and teſidue of my eſtate unbequeathed, hal, tereſt — A. .& 


* 
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 Gewithout due, be put forth to intereſt by my executors, and one 


1" won half of the intereſt ſhall be paid to my fiſter A. C. 
ing her life, and the other half of the intereſt 
unto her daughter A. 8. and ſhe to have one half 
of my houfhold goods, and after her mother's 
deceaſe, to have all the intereft during her life; 
and my will is, that if the ſaid A. S. die without 
iſſue of her body, the principal of the reſidue ſhall 
be divided between M. and F. and ſuch children 
as are or ſhall be born of their bodies then living, 
It was held, that the remainder to M. and F. was 
good, Smith and Clever, 2 Vern. 38, 59. Vide 
2 Vent. 349. 2Ch.Ca. 9 2 Ch, Rep. 66, 153. 
Ch. Rep. 122, 260. Vern. 329. Salt. 150. 
b 555 der ſed his houſh 

of chattels de deviſed his old s unto his wife 
—.— — we Margaret for her life, and . dęath to his 
— — ſon Foſeph Hyd. The lord keeper on the 
od to be good, Authority of late precedents which had followed 
the and canon laws, in conſtruing the uſe of 

the thing, and not the thing itſelf, to paſs, where 

the firſt deviſe is for a limited time, in order the 

better to comply with the intention of the teſtator, 

allowed the deviſe over to be good. Paſ. 1695. 

Canc. Hyde v. Parrat, Wil. Rep. 1. 2 Vern. 331. 

S. C. Cited Vacbel and Vachel, 1 Ch. Ca. 129. 2 Ch. 

Rep. 151. and the following caſes, viz. Ann 

Catchmay made her fifter Catherine Cat exe · 

cutrix, and bequeathed the whole eſtate (confifting 

of chattels perſonal) to her for liſe, and after het 

deceaſe that (inter alia) 400 l. ſhould be given to 

the 1 * of Chriſtoper Catchmay. Catherine 

died. It was decreed, that the daughters of 

2 r ſhould be paid the 400 J. for which 

Catherine was in nature only of a truſtee, to be 

paid after her death. Oc. 26 Car. 2. Can. 

| v. Nichols. Pinch C. R. 116. John Fer- 
rer, Eſq; deviſed to the lady Ferrers for her life 
the caſtle, &c. of Tamworth, and alſo his goods and 
furniture, c. in Tamworth Caſtle, and _ 

t 


. 


. 
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that the goods and funiture might be preſerved for 
the heir, and appointed the lady Ferrers executrix : 
On a bill brought deereed, that an inventory ſhould 
be taken of the goods and furniture of which the 
lady Ferrers was to have the uſe during her life, 
and then they were to be delivered and remain to 
the heir's uſe and benefit. 28 May 2 V. C. M. 
Canc. Shirley v. Ferrers. Vide Wil. Rep. 144. 


Ten v. Tifſen 185. Upuell v. Halſey. 


Of Deviſes to charitable uſes. 


Y the ſtatute 43 Eliz. c. 4. the chancellor, 
Sc. is impowered to appoint commiſſioners 
under the great ſeal, Cc. to inquire by the oath 
of twelve men, Cc. of all gifts, &c. of lands, 
goods, &c, for relief of aged, impotent and poor 
people, maintenance of fick and maimed ſoldiers 
and mariners, ſchools of learning, free-ſchools 
and ſcholars in univerſities ; for repairs of bridges, 
ports, havens, cauſways, churches, ſea-banks 
and highways ; for education and preferment of 
orphans ; for relief of ſtock, or maintenance of 
houſes of correction; for marriages of poor maids ; 
for the ſupport, aid and help of young tradeſmen, 
handicraftsmen and perſons decayed ; for the re- 
lief or redemption of priſoners or captives, and 
for aid and relief of poor inhabitants in payments 
of taxes, and to inquire of the abuſe and miſap- 
plication of ſuch charities, and to make orders for 
the due application of ſuch charities; which 
orders are to ſtand in force until altered by the 
lord chancellor, &c. 
An impropriator deviſed to one that ſerved the 
cure, and to all that ſhould ſerve the cure after 
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Deviſe ofa charity 
to a curate and 


_ g his ſucceſſors, his 
him, all the tithes and other profits, &c. though el ſhall be ſeiled 


the curate was incapable of taking by this deviſe is troft. 


m ſuch manner for want of being incorporate and 
having ſucceſſion, yet it was held, that the heir 
T of 


lege to maintain 
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of the deviſee ſhould be ſeiſed in truſt for the 
curate for the time being. 2 Vent. 349. 
Yeviſe to a com- A deviſe of lands to the company of leather. 
"pany in cruſt for ſellers in London, to maintain à charitable uſe 
Or” there, was upon an appeal to the lord chancellor 
held good, notwithſtanding the ſtatute of wills 
prohibiting the deviſing to a corporation in Mort- 
main; and it was ſaid, that there were ſeveral 
precedents of the ſame kind, Duke's Charitable 
Uſes 80. | 
omg Dr. Flzzd deviſed lands to the principal, fellows 
and fcholars of Jeſus College in Oxford and their 
ſucceſſors, to find a ſcholar of his blood from time 
to time. It was held, that the deviſe was void in 
Jaw, becauſe the ſtatute of wills did not allow 
deviſes to corporations in Mortmain, but yet that 
it was within the relief of the ſtatute of charitable 
uſes 43 Eliz, under the words limited and appornted; 
and ſo it was decreed, that the college ſhould 
enjoy the lands. Griffith Flood's caſe, Hob. 136. 
Deviſe to 2 col- 3 were deviſed to Trinity College in Cam- 
a fellow, bridge for the maintenance of a fellow there ; and 
if any cavil ſhould hinder this deviſe, or that the 
ſame cannot go to the college by reaſon of the 
ſtatute of Mertmain, then he deviſed the ſame to 
S. S. and his heirs. Upon an information ex- 
hibited by the attorney general to have this land 
eſtabliſhed in the college ; it was decreed accord- 
ingly, notwithſtanding the ſaid ſtatute and the 
latter clauſe in the will, The King and Newman, 


Lev. 284. 
Superſliticus An inquiſition having found that one A. had 
uſes, deviſed to J. S. and her heirs abſolutely, with- 


out any truſt ; that ſhe did it for the good of her 

i ſoul, and that the deviſee owned that the eſtate 
was not hers, but belonged to God and his ſaints. 

The court of King's Bench held, that this could 

not be averred to be a ſuperſtitious uſe, by reaſon 

of the ſtatute of frauds and perjuries ; and ſaid, 

that a monk may take now by purchaſe, and 

ſeemed 


. ce iS iis 
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ſeemed to think ſo of a nun: But an information 


being preferred in the exchequer, and an appli- 
cation of the deviſe to a uſe truly charitable; it 
was held, that the ſtatute of frauds could not bind 
the king; but he, as head of the commonwealth, 
is intruſted and impowered to ſee that nothing be 
done to the diſinheriſon of the crown, or the pro- 
pagation of a falſe religion, and in that caſe in- 
titled to pray a diſcovery of a truſt to a ſuperſtiti- 
ous uſe, and that this being a ſuperſtitious uſe, 
the king may order it to be applied to a proper 
uſe. The King and Lady Portington, Salk. 162. 


2 


A. being a beneficed clergyman, deviſed 600 J. Deviſe of 6001, 


to Mr. Baxter, to be diſtributed by him to ſixty 
pious ejected miniſters, and adds, that he did not 
give it them for the ſake of their nonconformity, 
but becauſe he knew many of them to be pious 
and good men and in great want; he alſo gave to 
Mr. Baxter 201. and 20/1. more to be laid out in 
a book of his, intitled, Baxter's Call to the uncon- 
verted. It was held by North, lord keeper, that 
this was a ſuperſtitious uſe, which though void, 
yet the charity is good, and ſhall be applied 
eudem genere, and therefore decreed it for the 
maintenance of a chaplain for Chelſea college. The 
Attorney General and Baxter, 1 Vern. 241. But 
this decree was reverſed, 1 W. & M. by the 
lords commiſſioners, 2 Vern. 105. 


among 


ejected 


to be diſtributed 
ſt 


— 


A. deviſed a ſalary for maintenance of inde- Deviſe of a ſalary 


pendant lectures in three market towns, 


for maintenance 
and of three inde- 


deviſed the eſtates thus charged to his nephew, pendent lectures, 


who afterwards deviſed it for the payment of his 
debts; a bill was brought to have the lands fold 
for payment of the debts ; and afterwards, upon 
an information for the charity, the growing pay- 
ments and arrears were decreed, and the inde- 
pendent lectures changed into catechiſtical lectures 
in the ſame three market- towns, and this, though 
there was not ſufficient to pay the debts. Combe s 
caſe, 2 Vern. 267. ; 
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Deviſe toacharity ' H. having deviſed one thouſand pounds to be 
ke applied to fuch charitable uſes as he had by wri. 
writing not being ting under his hand formerly directed, and no 
found, the king ſuch writing being to be found, it was held that 
tall appoints the king ſhould appoint, who it to the 

mathematical boys in Chris Hoſpital, which was 
decreed accordingly, and that the parties ſhould be 
indemnified from the writings referred to. Thy 
"Attorney General and Syderfin, 1 Varn. 224. If a 
As he ſhall if to Charity is deviſed to the poor indefinitely, the king 
dau. ** 42 have the diſpoſal of it. Nalſ. Ch. Ry. 
| Tenantin tail Tenant in tail may deviſe to a charity, and 
re * aha ſach deviſe ſhall be good though there was neither 
fine nor recovery. Duke's Char. Uſes 110. 2 Yer, 


453- 

Bot an infant But if an infant, lunatic or feme covert do by 

eme covert or vill or by deed give any thing to a Charitable uſe, 

Lande cannot. I hall be void. Dukes Chur, Uſes 110. A devil 
to a charity by a feme covert adminiſtratrix, was 
held good. Damuss caſe Moor 822. But the 
law is otherwiſe now. 

—— If lands are given to churchwardens of a pariſh 

— 2 toa to a Charitable uſe, although the deviſe be void 

charitabie ule. in law, they not being a corporation capable of 
taking in ſucceſſion, yet they ſhall be capable for 

this purpofe. Duke's Char. Uſes 82. 

Remainder of Lands were deviſed to A. for life, remainder to 

lands deviſed ton the church of St. Andrew in Holbourn ; it was held, 

—_— have that the parſon of the church ſhould have the re- 

2 mainder. Duke's Char. Uſes. 

Copy hold deviſed If copyhold lands are deviſed to a charity, they 

 toacharity, 800d mall paſs without any ſurrender, and ſhall bind 

Anger. the heir, but the lord ſhall not loſe his fine, 
"Duke's Char. Uſes 110. 

Will devifnzg A man deviſed lands to a charity, but the will 

land- toa charity, vas not executed in the preſence of three witneſ- 

—_— according to the ſtatute of frauds, 29 Car. 2. 


neſſes. 
| not 


Teftaments, Laft Wills, and Exccutors; 277 


not operate as an appointment. Attorney general 
y. 5 —— $97- Salk. 163, . | 
If lands are deviſed to a corporation by a wron | ny 
name, as to the mayor and chamberlain inſtead of — 
the mayor and commonalty, yet as the intent of bye wrong name, 
deviſor appears, it ſhall be good. Mayor of *** 
London's cafe, Duke's Char. Uſes 8 3. 

ahn Palmer by will gave 50/1. to the pariſh of Money devifed to 
Great Creaton (where he was born) without ſaying : Pariſh hall yo. 
to what uſe ; the miniſters, ehurchwardens, and my — 
oyerſeers of the poor, exhibited their bill for this 
legacy: Upon producing a decree made 30 Fung 
1657. St. Jobn's College v. Plat, Finebe's Ch. Rep, 
by Nelſon, fo. 221. where, upon the advice of 
four judges, it was refolved that upon an original 
bill the chancery might relieve within the ſtatute 


of charitable uſes; It was decreed, that the 50. 


ſhould be paid as far as the defendant had aflets, 

and the money diſpoſed for the benefit of the poor 

of the pariſn. Weſt againſt Knight, x Ch: Ca. 134, 

: Money was given for the good of the church Money given four 

of Dulk ;- it was reſolved to be a good gift not- ©* £10 7 

withſtanding the general words. Duke's Char. 
nia „d x | 

1110 teſtator being ſeiſed of a manor of the The teflator ha- 

yearly value of 240 l. deviſes ſeveral legacies, and u » manor of 

particularly to his heir at law 40s. deviſes further 284 non 

thus: That being determined to ſettle for the future give the whole to 

_ the death of himſelf and his wife, the manor of _ Ex : 

. with all lands, words, and appurtenances, to hauch be = 
charitable uſes ; he deviſes to A. B. c. upon truſt, pines only to 
that they ſhall yearly and for ever, pay ſeveral particular - wor: pin 
ſums to charitable uſes, amounting in the whole to the 
ſum of 120 l. per Annum, and gives the truſtees 
ſomething for their pains ; there being an overplus, 
it was decreed to go in augmentation of the 
charities, it appearing to be the teſtator's intent to. 
fettle the whole manor, and that his heir ſhould 
have no more than the 40s. Arnold and The 
Attorney General, Shower's Parliament Caſes 22. 


S- | By 
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What ſhall paſs By a deviſe of the rents of lands, or of the rents 
by a deviſe of rent Y 4 
to a charity. and profits of lands to a charitable uſe, the lands 
| . . * themſelves ſhall paſs. Duke's Char. Uſes 112. 
If a man having made a leaſe of his lands, deviſes 
the rent to a charity, this ſhall be conſtrued 
largely for the rent then reſerved, or afterwards to 
be reſerved, or an improved value. Duke's Char, 
Uſes 71. N 
No lands, &c. No manors, lands, advowſons or other here. 
por money to be ditaments, nor any money or other perſonal eſtate, 
laid out in den to be laid out in lands, Cc. ſhall be given to any 
c, to be given : "ji : 
to any bodies bodies politic or otherwiſe, or any ways charged 
politic for in truſt for charitable uſes, unleſs ſuch gift (other 
... =p wig, than ſtocks in the public funds) be made by deed 
. indented, in the preſence of two witneſſes, twelve 
calendar months before the death of ſuch donor, 
and be inrolled in chancery within fix calendar 
months after execution ; and unleſs ſuch ſtocks be 
transferred fix calendar months before the death 
of ſuch donor, and unleſs the ſame be made to 
take effect in poſſeſſion immediately from the ma- 
king, and be without power of revocation. Stat. 
9 Geo. 2. c. 36. ſect. 1. 964.1 el | 
Not to extend to Nothing herein relating to the ſealing. and 
porcbaſe for a delivery of any deed twelve calendar months before 
— the death of the grantor, or to the transfer of ſtock 
| ſix calendar months before the death of the grantor, 
ſhall extend to any purchaſe for a full and valuable 
conſideration, Same Stat. ſef?. 2. | 
Gifts to the con- All gifts of lands, &c, or of any charge affecting 
trary void. lands, &c; or of any ftock or perſonal eſtate 
to be laid out in lands, c. for © charitable uſes, 
which ſhall be made in any other manner, ſhall be 
void. Same Stat. ſect. 3. | | 
Not ts extend to This act ſhall not make void diſpoſitions of any 
g't's tocicher lands to either of the univerſities, or the colleges 
yaiverfity, &. or houſes within either of them, or the colleges 
of Eaton, Wincheſter, or We/tmin/ter, for the better 
ſupport of the ſcholars upon the foundations. 


Same Fat. Felt. 4. 


There 
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There was a deviſe to charitable uſes under a; A deviſe to 
will in 1734. the teſtator lived till Jah 1736, aa — 4 
month after the new ſtatute [9 Geo. 2. c. 36. ] of 1734, che tefa⸗ 
Mortmain took place, and then dies without re- tor lives a month 
voking his will: It was referred by the court of — 
chancery to the judges for their opinion, whether main took place; 
this was a good diſpoſition to charitable uſes ; and 2 —_ ex- 
all of them, except Mr. juſtice Denton, who was me a 
ill, certified that the deviſe to theſe uſes was good that the deviſe 
in law, notwithſtanding the act; and thereupon * d in la 
lord chancellor Hardwicke declared the will ſhould 
be eſtabliſhed, and the truſts of the charity carried 
into execution. Afbburnham v. Bradſhaw, 2 Ath.. 
Rep. 36. pl. 23. Barnard. in Chanc, 6. _ | 


Where collateral Evidence ſpall be allowed to 
explain, confirm, or contradict a will, 


| HE conſtant rule of law has been to reje& Of admitting 
all parol proof brought to ſupply the words e ev 
of a will, or to explain the intent of the teſtator, 2 Bac. Abr. 309. 
and that, nothing dehors ſhould be averred, is the 
expreſs reſolution in lord Cheyney's caſe, 5 Co. 67. 
And this rule has ſince been thought neceffary to 
be adhered to, not only on account of the ſtatute 
of frauds and perjuries, which was made to pre- 
vent perjury, contrariety of evidence and in- 
certainty, but becauſe little regard ought to be 
had to the expreſſions of the teſtator either befcre 
or after the making his will; becauſe poſſibly thoſe 
expreſſions might be uſed by him on purpoſe to 
diſguiſe what he was doing, or to keep the family 
quiet, or for other ſecret reaſons, which cannot 
after his death be found out ; but this rule has 
received a diſtinction which has greatly prevailed 
of late, viz. between evidence oftered to a- court, 
and evidence offered to a jury; for in the 
laſt caſe no parol evidence is to be admitted, 
Teſt the jury ſhould be inveigled by it; but in the 
brit caſe it can do no hurt, being to inform the 
| 4 con- 
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| _ conſcience of the court, who cannot be byaſſed 
or prejudiced by it. Jide 2 Vern. 98, 337, 625. 
Toſtator having The earl of Gainsborough deviſed his real eſtate 
. his nephew, chargeable with the payment of 
and legaties, his debts and legacies, and made his lady execu- 
_ — of trix, who brought a bill to have the per ſonal 
tention that hu Eſtate diſcharged from the debts and legacies, 
executrix ſhould alledging that the creditors threatened to come 
— upon the perſonal eſtate, and averring, that it was 
the intent of the teſtator that ſhe ſhould have the 
ſame clear to herſelf, and that the inſtructions for 
making his will were ſo; but that either by the 
miſtake or contrivance of the perſon who drew 
the will, it was not ſo expreſſed: The defendant 
demurred, for that no ſuch averment ought to be 
admitted againſt the will in writing ; but the de- 


murrer was over-ruled, and it was ſaid, that ſuch 


an averment could not be admitted where it was 
to make the party a title, yet where it was only 
to rebut an equity, as in this caſe ; and the caſe of 
Crompton and North, 1 Ch. Ca. 196 was cited; 
where Mrs. Crompton deviſed her lands to Sir 
Henry North, to be ſold for payment of her debts, 
which were very ſmall, and the heir would have 
the ſurplus a truſt for him: The court was of 
opinion, that Sir Henry North might be admitted 


to prove Mrs. Crompton's intent otherwiſe ; and 


alſo the caſes of K:ing/mill and Ogle, Fofter and 
Aunt, and Pring and Pring, 2 Vern. qq. were 
cited. On the hearing of the cauſe it plainly 
appeared in proof, that the teſtator's intention 
was, that the executrix ſhould have the perſonal 
eſtate clear of the debts and legacies ; whereupon 
it was decreed accordingly ; and that if it was 
taken from her by the creditors, ſhe ſhould come 
in as a creditor upon the real eſtate. The counteſs 
of Gainsborough againſt The earl of Gainsborough, 2 
ern. 252. | 


Parol evidence The teſtator deviſed to his wife ſome particular 


admitted to prove 


the teſtator in- legacies, and made her executrix, but made no 
diſpoſition 


1 
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diſpoſition of the ſurplus of his perſonal eſtate ; tended that bis 

The court admitted parol proof to ſhew, — 

the teſtator intended her the ſurplus, being o if relns 

ouſt an implication or rule in equity, and on the 

evidence decreed for the wife. 2 Vern. 648, 736. 

Parol proof admitted to ſhew, that a legacy 

greater than a debt due to the legatee, was not in 

ſatisfaftion of the debt. 2 Yern. 593, 594. 

The teſtator deviſed all his houſhold goods, as, .. 

f roof to explain 
woollen, linen, pewter and braſs whatſoever, ex- the teftator's 
cept a trunk under the chamber window. The meaning in a be- 
perſon who drew the will was admitted to explain duet of Bodi. 
theſe words notwithſtanding the ſtatute of frauds 
and perjuries ; for here it neither adds to, nor 
alters the will, but only explains which of the 
meanings ſhall be taken; as where a teſtator de- 
viſes to his ſon John, having two ſons of that 
name ; here the word as may be a reſtriction, or if 
the following words be as particular inſtances, it 
may not — the word whatſoever ; the lord 
keeper inclined to think that the teſtator intended 
thereby all his houſhold goods, and the proof was 
read. Pendleton and Grant, 2 Vern. 517. 

A. deviſed to B. lands of 60 J. per = paying Proof to make 
100]. which he owed to J. S. and 100 L. more gegr. perion 
which he owed by bond to J. NM. and after ſome ; 
ſmall legacies, bequeathed the ſurplus of his per- 
ſonal — his nieces; it happened that the 
100 l. by bond was not due to J. N. but to S. H. 
and therefore the deviſee of che land refuſed to 
pay it, inſiſting, that it ought to be paid out of 
the perſonal eſtate ; the per tou who drew the will 
{wore the teſtator intended the debt due to S. H. 
whereupon it was decreed, that the deviſee of the 
land ſhould pay this debt; the lord chancellor 
ſaying, he ſaw no hurt in admitting collateral 
proof to make certain the perſon or the thing 
deſcribed. ſedgſin and Hodgſon, 2 Vern. 59 3. — 

The teſtator having three daughters, ſeveral Fr 
grandchildren and great grandchildren, deviſed the tent of who ſhoul 
lurplus of his eſtate to be equally divided among take. 

his 
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Parol evidence 
admitted to prove 
what heir intend- 
ed by A will, 


great grandchildren who ſhoul 
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his three daughters, and all his —— and 
be living within 
two years after his death, and died; within two 
s after his death other grandchildren were born: 
poſitions to prove the teſtator's intent that none 
born after his death ſhould take, were admitted to be 
read; but the witneſs only ſwearing that the teſ- 
tator ſaid ſo or ſo, or to that effect, the lord keeper 
ſaid it ſignified nothing, for that would make the 
witneſs the judge ; he ought to ſet down the very 


words, that the court might judge of them; but it 


was held, that without this proof, the words within 
two years after my death, were to be taken reſtric- 
tively, and extended to none born after. Trin, 
1700. Dayrel and Moleſibortbd. = 
Talbot Barker being ſeiſed in fee of a real eſtate 
as heir on the part' of his mother's mother, and 
alſo of a ſmall eſtate of 4 J. per Annum as heir to his 
own father, deviſes all thoſe lands to truſtees and 
their heirs, in truſt” to pay ſeveral annuities and 
charities ; after payment of which he deviſes the 
reſidue of the rents and profits of the premiſſes, to 
his own right -heirs of his mother's fide for ever : 
And the queſtion was, who ſhould be intitled te 


the reſidue of the rents and profits, whether the 


heir of his mother's father, or the heir of the 


mother's mother? It was inſiſted that parol 


proof ſhould be read to explain the teftator's 
intention; to which it was anſwered, that though 
parol proof might in ſome caſes be allowed as to 
0-4 2 a as 1 Vern. 30. yet in the caſe of 
and there ought not to be parol proof. 2 Vern. 
621. Lord Chancellor: In this caſe parol evidence 
of what the teſtator ſaid or directed, when he or- 
dered the will to be made, may be admitted, as 
5 Co. 68. Paſche 1723. Harris v. The biſhop of 
Lincoln, 2 Wil. Rep. 135. 2 Eq. Caf. Abr. 333. pl. 
4. 367. pl. 9. 416. pl. 11. 499. pl. 22. 2 Mod. 10. 
arol proof is not admitted to contradict the 
words of a will. Lowfield v. Stoneham, 2 Stra. 
1261. Brown v. Selwin, Caf. Temp. Tab. 240. 
Witneſſes 


. 


88 8 
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Witneſſes have been examined to prove the 
teſtator's intent. Chffe & al. v. Gibbons & al. 
2 Ld. Raym. 1426. 

All the words of a will are to be conſtrued to 
anſwer the intent of the deviſor ; but this is to be 
underſtood in caſes where the intent of the party 
may be known by the words that are in the Will. 
2 Andr. 10, 11, 134. Bur. Rep. 233. 
That if there are inconſiſtent and contradict 
words in a will, ſome words muſt be rejected to 
make it ſenſe. Thus where a teſtator gave the 


intereſt of a ſum of 60001. to Mary Comfartle his 


daughter for her life, and after her deceaſe gave 


the money between Charles Comfortle her huſband, 
and their children: And in another part of the 


will he ſaid, and in cafe there be no ſuch child or 
children, I give it to Charles Comfortle and ſuch 


children — Lord chancellor Hardwicke rejected 


theſe latter words, as they were abiurd and con- 
tradictory. 5 Bac. Abr. 525. - 
A. having a wife and no children, made his 
will, and ſaid,” left it ſhould pleaſe God that he 
ſhould not return; he gave and deviſed a real and 
perſonal - eſtate, or to that effect. He returns, 
has children, and dies, without altering?bis will: 
The plaintiff being a legatee, and there being a 
direction in the will, for the ſale of the real eſtate 
to pay his legacy; lord chancellor Hardiuicte was 
of opinion, that the diſpoſition was merely con- 
tingent, and that no part of the will was to take 
effect but on the contingency of his return; and 
ſo avoided determining the principal queſtion, 
bow far the alteration of the teſtator's circum- 


ſtances would be a preſumptive revocation as to 


the real and perſonal eſtate; but as to the per- 
ſonalty, ſeemed to rely on the caſe of Lug and Lug; 
and as to the real eftate, he ſaid, that the ſtatute 
of frauds and perjuries made a material difference 
between that and the perſonal eſtate, Parſans v. 
Teng, 5 Bac. Abr. 525, 11 
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Of the Revocation of a Teſtament or Lal 
Will, Of Land; Of Chattehs ; By na. 
king a later Teſtament ; By cancelling , 
By alteration of the Teſiator's Circum- 
fances; Of Republication. - 


NF. Jo: 


3 — — 


. 


1 
. 


Of the Revocation of a Teſtamenf or Ta 
u e - 39 


1 N deviſe in writing of lands, tenements, 
a will in writing or hereditaments, or any clauſe thereof, 
of lands may * ſhall be revocable otherwiſe than by ſome other 
: will or codicil in writing, or other writing de- 
elaring the ſame, or by burning, cancelling, tear- 

ing or obliterating the ſame by the teſtator himſelf, 

or in his preſence, and by his directions and con- 

ſent; but all deviſes and bequeſts of lands and 

tenements ſhall remain and eontinue in force until 


the ſame be burnt, cancelled, torn or obliterated 


by the teſtator, or by his directions in manner 
aforeſaid; or unleſs the ſame be altered by ſome 
other will or codicil in writing, or other writing 
of the deviſor ſigned in the prefence of three or 
four witneſſes declaring the ſame. Stat. 29 Car. 
2. c. 3. F. 9. 0 | 
In what manner No will in writing concerning any goods or 
a will in writing chattels, or perſonal eſtate, ſhall be repealed, nor 
— ſhall any clauſe, deviſe or bequeſt therein, be 
voked, altered or changed by any word, or by will by 
word of mouth only, except the ſame be in the 
life-time of the teſtator committed to writing, and 
after the writing thereof read unto the RO — 
é | allowe 
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lowed by him, and proved to be ſo done by three 
witueſſes at the leaſt, Stat. 29 Car. 2. c. 3. 


22. 

One by will duly executed and atteſted by three One makes a ſe- 
witneſſes, who ſubſcribed the ſame in his preſence, ond — of lands 
deviſed lands to truſtees to ſeveral uſes : He after- but — 
wards made another will of the ſame lands, uſes, and revoking 
deviſing to other truſtees, but to the ſame uſes; _ — 
and there was a clauſe in this laſt will revoking all not ſubſcribe in 
former wills; but in this laſt will, though ſub- bis preſence, the 
ſcribed by the teſtator and atteſted by three wit- e 
neſſes, yet the witneſſes names were not ſubſcribed - Aw Le 
in the teſtator's preſence. It was obſerved, that celled., 
there was a diverſity betwixt the penning the two 
clauſes in the ſtatute of frauds, the clauſe F. 5. 
relating to a deviſe of lands, requires that the wwit- 
neſſes muſt ſubſcribe in the teſlator s preſence ; but the 
clauſe F. 6. of revoking former wills, does not re- 

uire them todo ſo; and the caſe of Ecelefton and 
„3 Aded. 258. and Show. 89. was cited. 
Lord C I allow of the cafe of Zccleflon 
and Speak, in regard there the ſecond will deviſed 
the lands to the ſame perſon to whom they had 
been deviſed by the firſt will, and therefore it may 
be truly ſaid, that the ſecond will did not intend 
to revoke the former, but rather to confirm it. 
A ſecond will deviſing lands to the ſame perſons 
as the former, and revoking all former wills, and 
this ſubſcribed by three witneſſes, but not in the 
teſtator's preſence, ſhall never revoke the former 
will ſo as to let in the heir; nay, if by the latter 
will the premiſſes had been given to a third perſon, 
it ſhould never have let in the heir, in regard the 
meaning of the ſecond will was to give to the ſe- 
cond deviſee what was taken from the firſt, with - 
out any conſideration had to the heir, and if the 


ſecond deviſee took nothing, the firſt deviſee loſt 


nothing; or if the firſt will had been cancelled 


by the teſtator's directions, upon a preſumption 


that the ſecond deviſee was to take the premiſſes 
3 - by 
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by the Tecond will, ſuch cancelling ſhould not 
have profited the heir, becauſe it would have been 
a cancelling proceeding from a miſtake: It is no 
more than if the teſtator being ſick, and having 
two wills under his pillow, ſhould, by miſtake, 
give his laſt will to be cancelled ; or order one to 
cancel his firſt, who, by miſtake, cancels his laſt; 
and ſo in the principal caſe, though the firſt will 


was ordered to be cancelled, and the ſame was in 


fact cancelled accordingly, yet all this being upon a 
preſumption that the latter will was good, and 
duly executed, it is properly relievable under the 
head of accident ; wherefore let the heir be in- 
Joined, and the firſt deviſee hold and enjoy. In 
this caſe it was ſaid by Sir Thomas Potis, and not 
denied by any, that if a man, having two dupli- 
. Cates of his will, cancels one of theſe duplicates 
with an intention to deſtroy his will, this is a 
reyocation of the whole will, and of both the du- 
plicates; and that this was Sir Edward Seymour; 
caſe, Hil. 1716. Onions verſus Tyrer, Mil. Re. 
343. 2 Vern. 741. Prec. Chanc. 459. Gilb. Rey, 
2 10 Med. 467. Eg. Caf. Abr. 407, 
ods 
Cancelling the If a man revokes or cancels either the original 
Duplicate de- will or the duplicate of his will, it is an effectual 
roys the will. avoiding of both, both being but one will, and muſt 
ſtand or falktogether. 2 Vern. 7 42. ſed vide Swinb, 
P. 7. F. 16. p. 4. ; 
Tearing off the The teſtator made his will in writing, and 
*. from a will, thereby deviſed all his real and perſonal eſtate to 
not done ani- . . . . 
mo cancellandi, his wife, her heirs and executors, in truſt, to pay 
is no revocation. his debts and legacies ; and then deviſes ſeveral 
legacies to his children and other perſons, and 
concludes thus: In witneſs whereof I have to this 
my laſt will and teſtament, containing nine ſheets of 
paper, and to a duplicate thereof to be left in the hands 
of A. B. ſet my ſeal to every ſheet thereof, and to tht 
75 of the ſaid ſheets my hand and ſeal in the preſence 
of three witneſſes; and this will was atteſted accord- 
| ing 
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ing to the ſtatute; afterwards the teſtator being 
minded to add other truſtees to his wife, and to 


make ſome little alterations in his will, ſent for a 


ſcrivener, and gave him directions to prepare a 
draught of inſtructions for another will, which the 
ſcrivener did accordingly; and the teſtator having 
read and approved the ſame, ſet his hand to it: 
and thinking he had made a new will, takes the 
firſt will out of his pocket, and tears off the ſeals 
from the firſt eight ſheets ; whereupon the ſcri- 
vener aſked him what he was doing; he ſaid he 
was cancelling his firſt will; but the ſcrivener 
deſiring him to deſiſt, for that the other will was 
not complete, and would not paſs the real eſtate for 
want of being executed according to the ſtatute 
29 Car. 2. c. 3. he ſaid he was ſorry, and imme- 


diately deſiſted, and ſoon after died without having 


done any thing further as to the perfecting the 
ſecond will or cancelling the firſt, The ſpiritual 
court held the laſt will to be good, as to the per- 
ſonal eſtate, and admitted the wife, who was exe- 
cutrix of that will, to prove it. The legatees 
and truſtees in the firſt will brought a bill in chan- 
cery to have a ſpecific performance of the truſts in 
the firſt will, and to have the eſtate ſold purſuant 


to the directions of that will. The lord chan- A ſecond will not 
cellor held, that the ſubſequent will could be no executed accord- 

ing to the ſtatute, 
cuted according to the ſtatute of frauds and per- e 


revocation, as to the real eſtate, not being exe- 
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juries, and that as to the tearing off the ſeals from 2 real eſtate, 


the firſt eight ſheets, that not being done animo 
cancellandi, was no revocation, and that the ſeal re- 
maining whole to the laſt ſheet was ſufficient, and 
in ſtrictneſs it was not neceſſary that all the ſheets 
ſhould be ſealed ; but becauſe the ſpiritual court 
had ſentenced the ſecond a good will of the 
perſonal eftate, the lord chancellor held it a good 


will for the whole perſonal eſtate ; that ſuch per- Two wills, one 
ſonal legacies in the firſt will as are left out in the for the real and 


kcond, muſt be loſt ; but thoſe legacies that are 
| given 


one for the per- 
ſonal eſtate, 


ess Teftaments, Loft Wille, and Executors, 
Be, Caf. Ab, given by - more will, and — on the real, if 
723. they are given alſo by the ſecond will, they ſhall 
Cam, Key wy Jos Hoke jc autor hc the real eſtate, rw 
are enlarged by the ſecond will; for though the 
ſecond will was not of itfelf ſufficient to charge 
the real eftate, yet ſince the real eſtate remained 
well deviſed by the firſt will, they ſhould ſtill be 
ſecured by the real eſtate, for they were not de- 
viſed out of land like a rent, but only ſecured by 
land which was well deviſed before : As for other 
new abſolute perſonal legacies deviſed by the laſ 
will, they ſhould be chargeable only on the per- 
ſonal eſtate, but ſhould have preference to be firſt 
paid out of the perſonal eſtate, before other le. 
ies in the firtt will charged upon the real eſtate, 
becauſe they had their ſeveral funds out of which 
they were to be paid. Hil. 6 Anne, Hyde and 
Hhde, 3 Ch. Rep. 9" f 
Teftator makes a Walter, tenant for life, with power to make 
leaſe for 10 eaſes for any number of years, with remainders 
. over to others, makes a leaſe to truſtees for per- 
debts and lega- formance of his will, and makes his will, and ap- 
cies, then vor- Points ſeveral debts and legacies to be paid by the 
2 truſtees, and afterwards borrows 1000). of A. with 
and for ſecurity Which he clears his debts, and for ſecurity of this 


yoſe Be 2 1000. he leaſes the ſame lands to A. for 1000 


years, this no re» Years, and dies; and the queſtion was, whether 


the remainder-man or the legatees ſhould redeem; 

for it was objected, that the leaſe to A. was a revo- 

cation of the will, and ſo the firſt leaſe now is 

only to attend the inheritance. Finch, lord chan- 

cellor : If one deviſes in fee, and after leaſes for 

— this is only a revocation guoad the term; fo 

ere the ſecurity to A, is but a revocation quaad 

the debt; and when that is ſatisfied the legatees 

ought to be let in, and ſo the truſtees for them 

may redeem. 22 November 1682. Perkins and 

. Walter, Vern. 97. S. C. 

Lands charged by Sir Thomas 2 


will with por - Hodnet and lands with portions and maintenance 
tons and main- for 


non by will charges the manor of 
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or his daughters, and gives 2000 J. to his lady tenanee for-# 
upon piers. ror that ſhe releaſe her dower on fe. ee, _ 
queſt : After this, to ſecure a debt of 86001. to wife; the lands 
Mr. Savile, he levies a fine to J. S. wherein his were — 2 
lady joins, and this in truſt to be ſold for payment — 
of the 8600. and the remainder to be in truſt for and the wife 
him and his heirs, and dies, Cur* This ſurplus, vi na tvs 
whatever it is, muſt be ſubject to the will, and the furplus is ſubject 
lady and daughters to be paid, and what remains to the will, 
to go to the heirs: If the ſurplus be not ſufficient, | 
then the mother and daughters to have in propor- 
tion; and if to have it raiſed out of the profits, 
then they to go hand in hand, and no preference 
in payment. 10 ' November 1691. Vernon and 
Fones, 2 Vern. 291. S. C. In this cafe, Hall and 
Dench, 2 Ch. Rep. 297. Vern. 329, 342, was 
cited, where A. deviſed lands to B. and afterwards 
mortgages the ſame lands to F. S. B. ſhall have 
the/redemption. 

If a man deviſes lands to another in fee, and pn. in fee not 
afterwards mortgages the ſame lands for years of revocable by a 
in fee, though a mortgage in fee be a total revoca- e 
tion at law, 1 Rell. Ab. 616. yet in equity it is 
only a revocation pro tanto. Vern. 329, 342, 97, 
141, 182. Salk. 158. £5407 

A. ſeiſed in fee, deviſes to B. in fee, or for life, à jcae for years 
and afterwards leaſes to C. for years; this even at i a» revocation 
law ſhall be no revocation. but during the term, . 8 
for it does not appear that the teſtator intended it ,;q canta. 
further. Mountague and Jefferys,” Roll. Ab. 616. 
2 D. A. 528. p. 3. 529. p. 4. 530. p. 2. 531. 
P. 1. 2, 4. 533. p. 5» Moor 429. Poph. 108. 
Godal. 57. | | 

The teſtator poſſeſſed of a term for forty years, Lee for 40 
deviſed to his wife, and afterwards leaſes the ſame years deviſes the 
land to another for twenty years, and dies. It 2 e 
was held, that this leaſe was no revocation of the A, this only 
whole eſtate, but only during the twenty years, * 7cv-cation & 
and that the wife ſhould have the reſidue by the “e. 
deviſe. Milceæx and Kent, Roll. Ab. 616. 

U 


Cole 
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Teftatar deviſes Cole deviſed his land to his ſiſter in fee, 
is fee, nd un twelye years after let the fame land by — 
lands to the de- to the ſaid ſiſter for ſixty years, to commence aftey 
viſes for 60 years, his death, and delivered the deed to a ſtranger to 
Pom dhe tefta. the uſe of his ſiſter, which ſtranger did not deliver 
tor's death, is it to the ſiſter till after the death of the deviſor, 
Þ 3 revocation. and ſhe never agreed to it, but claimed by the de- 
| viſe. This was held to be a good revocation of 
the whole eftate, for both thoſe eſtates cannot ſtand 
in her to begin at one time; whereby his intent 
appears to be altered, and to give her a leſs eſtate; 
But by all the juſtices, except Walmſley, if ſuch a 
leaſe had been made to a ſtranger, it had not been 
any reyocation for the term; but Walmſley held, 
that in regard it is an intire deviſe, it is a revoca- 
tion for all ; but a deviſe of a manor, and after a 
jeaſe or a deviſe of part thereof to another, is no re- 
vocation for the reſidue, for they are ſeveral, and 
may be ſevered; but in the principal caſe they all 
agreed that it is a revocation, for the eſtates can- 
not ſtand together; but if it had been made to her 
to begin preſently or futurely in his life-time, that 
had not been any revocation, for it might have 
determined in his life-time, and have well ſtood 
with his will. Cote and Bullock, Cro. Fac. 49. 
2 D. A. 532. p. 5. 


The teſtator deviſed to his youngeſt ſon a - 


Jon, if them meſuage for 99 years, if three lives lived ſo long, 
perſons live © yielding and paying to his ſiſter 20/. per Annun 
— for 99 until ſhe was twelve years of age, and afterwards 
years if three per- 401, per Annum for her life, e teſtator after- 
rin zent, wards, for 300l. fine, demiſed the ſaid meſuage to 
no revocation, FJ. S. for 99 years, if three lives lived ſo long, 
Fielding and paying 500. per Annu to the teſtator, 
2 heirs and aſſigns. The Maſter of the Rolls 

held this to be a revocation; but the Lord Keeper, 

on an appeal, decreed it to be no revocation, and 

that the daughter ſhould be paid her annuity; and 

he ſaid, that the rule is, that where a ſubſequent 

act ſhall amount to a revocation by implication, 

8 f | 10 
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it muſt be a neceſſary implication, and the at 

muſt be wholly inconſiſtent with the deviſe. 

Lamb and Parker, 2 Vern. 495. 

- Edwardearl of Lincoln mortgaged the manor of The teftator de- 
g. to Wynn in fee for 120001. and afterwards by Vis land, and 
his will, in default of iſſue male of his own body, pac fan u. 
deviſed it to Sir Francis Clinton (who was to ſuc-tended marriage, 
ceed him in the honour) for life, with remainder gd nevertook 
to his firſt and other ſons in tail male, with othergme by leaſe and 
remainders over, and appointed that his houſholdreleaſe ; this a 

s at his chief houſe at S. ſhould remain there n. 
2s heir-looms to the next heir male who ſhould be 
earl of Lincoln, and made Sir Francis Clinton execu- 

tor. Afterwards the earl (who was very whimſi- 
cal) took a fancy to one Mrs. Calvert, daughter 
of lord Baltimore, and fancied he ſhould marry her 
(though it was proved in the cauſe, that there 
never was any intention of ſuch marriage in her 
or any of her relations, nor any treaty), and there- 

makes a leaſe and releaſe of the premiſſes to 
and Townſhend and their heirs, in con- 

fideration of ſuch marriage (as it was expreſſed) 
to the uſe of himſelf and his heirs till the ſaid in- 
tended marriage took effect, then as to part in 
truſt for Mrs. Calvert and her heirs in lieu of 
dower; and as to the reſt, in truſt to be fold to 
diſincumber that part ſettled on Mrs. Calvert, and 
the ſurplus of the money to his executors and ad- 
miniſtrators; there was no further progreſs to- 
wards this marriage, and ſoon after the carl died, 
and the honour deſcended to Sir Francis Clinton, 

A bill being brought, the queſtion was, who had a 
right to redeem, the heir of the Jate earl, or the 
preſent earl as deviſee ? For the heir it was inſiſted, 
that the will is to the diſinheriſon of the heir, who 
is always favoured; that as to mortgages having 
been held no revocation in equity, the reaſon is, 
becauſe mortgages are not conſidered as convey- 
ances of the eſtate, but only as charges upon it; 
the lord keeper was of the ſame opinion, and de- 

U 2 creed 
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creed for the heir at law of the late earl; and this 
decree was affirmed in the houſe of lords. Ear 
| of Lincoln and Rolls, Shower's P. C. 154. | 
Teftator deviſes Sir John Huband by will in writing deviſed ſe. 
his eſtate, a ſub- veral pecuniary and ſpecific legacies, and then 
—_— _ gave all the reſt of his real and perſonal eſtate, 
and releaſe, belg after debts and legacies paid, to John Pollen in 
8 revocatioa, tail, on condition that he took the name of Huband 
upon him: Sir John Huband afterwards by leaſe 
and releaſe conveyed his real eſtate to truſtees in 
fee, to the uſe of himſelf for life ſans waſte, re- 
mainder to ſuch uſes as the ſaid Sir Jobn by any 
writing under his hand and ſeal, or by his laſt will 
and teſtament ſhould appoint ; ſoon after this Sir 
John died without altering or revoking his laſt 
will, or making any appointment touching his 
real eſtate, It was held, that this leaſe and releaſe 
was a revocation of the will. Mich. 1712. Pu. 
len and Huband, Wil. Rep. 751. - 
The teſtator having iſſue four daughters, but no 


Teſtator deviſes 


lands to A. and iſſue male, deviſed his lands in truſt to permit his 
prerwarge in his daughter S. to receive the rents and profits until 
part ofthe lands her death or marriage, and if ſhe married with 
on A. this is no conſent of the truſtees, then to convey the pre- 


— to miſſes to her and her heirs; but if ſhe died before 


marriage, or married without ſuch conſent, then 
to convey to other perſons: Afterwards the teſta- 
tor's daughter S. marrying with his conſent, he 
ſettled part of the lands on her and her huſband, 
and died. It was held, that this ſettlement was 
no revocation of the will as to the deviſe of the 
other lands. Clarke and Berkety, 2 Vern. 720. 
Per Hardwicke, lord chancellor: The general 
principle is, that at the time of the deviſe, the de- 
viſor muſt have a diſpoſing capacity, and an eſtate 
in the land deviſed ; and the eſtate muſt remain in 
the ſame plight and condition until his death : For 
the leaſt alteration by any act of his, makes it a 
different eftate, and ſhews a different intention, 


and therefore is an actual revocation, Thus if 
8 | one 
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dhe ſeized in fee deviſes, then infeeoffs another, 
to the uſe of himſelf in fee, though it is the old 
uſe that remains, yet it is a revocation, though it 
is his on the feoffment. So if a bargain and ſale 


without inrolment. So if a man thinking himſelf 


tenant ' in fee deviſes, and then apprehending 
himſelf to be only tenant in tail, ſuffers a recovery, 
with intent to confirm his will, it is a revocation. 
As to mortgages, they are exceptions out of the 
rule. Atlaw a mortgage for years, and in equity 
a mortgage in fee, are revocations pro tanto only; 
and the reaſon is, that a mortgage is only a ſecuri- 
ty; and though it be a conveyance of a real eſtate, 


yet in this court it is a chattel intereſt only, and 


to the executor, and it gives no dower. In the 
caſe wherein theſe leading principles were eſta- 
bliſhed, after the teſtator had deviſed all the ma- 
nors, lands, tenements, and hereditaments, he 
a deed conveyed an advowſon which he was ſeiſed 
of at the time of making his will, to, and to the ufe 
of truſtees and their heirs; in truſt to preſent the 
church when void to a particular perſon, if quali- 
fed, on the terms preſcribed therein: And if ſuch 
perſon ſhould be incapable, then to preſent ſuch 
tlerk as A. ſhould nominate ; and in default of 
nomination by him, as the truſtees ſhonld think 
fit, The perſon intended was preſented ; and on 
a bill brought by the heir at Jaw of the teſtator, 
to have a legal conveyance of the reſidue of the 
advowſon ; the queſtion was, whether this deed, 
being only a truſt for a particular purpoſe, as it 
was alledged, was a total or partial revocation ? 
And determined by lord chancellor, after arguing 
as above, that it was a total revocation ; it being a 
grant of the legal intereſt ; and the truſt was a real 
and beneficial intereſt given by.it to the truſtees, thar 
of nominating themſelves in default of A.'s nomi- 
nating : And he decreed a conveyance to be made 
according to the prayer of the bill. ASS, Rep. 
Sparrow v. Hardeaftle, 5 Bac. Abr. 527. 
U 3 So 
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So where a teſtator deviſed by his will, a leaſe. 
hold eſtate under Magdalen college Oxon, and, after 
the making of his will, before his death, renewed 
his leaſe by ſurrendering the old one, and taking a 
new leaſe. Determined by lord chancellor, that 
this was a revocation of his will. And though 
the teſtator after the renewal, looking among hig 
papers, and faid this is my will, that was held to 
be no republication, MSS. Sir Thomas Abney 
v. Miller, 5 Bac. 527. 

J. S. on his marriage with F.'s daughter, ſet- 
tled 5ool. per Annum on her; he afterwards ſur- 
rendered ſome copyhold eſtates to the uſe of bis 
will which he made, and gave the copyhold to his 
wife. Afterward 7. S. on the death of his wife's 
father, became intitled to 1500. in right of his 
wife; then J. S. levied a fine, and made a new 
ſettlement, and increaſed her jointure 3000. per Am 
but never altered his will. And per lord chancel- 
lor, the ſettlement is a revocation of the will, for 
ſuch lands as are comprized in it; but the copy- 
hold is not, and therefore paſſes by the will, 
Lanney v. Lannoy, Sel. Caſ. in Cbanc. 48. 5 
Bac. Abr. 5 37. . 

By marriage articles it was agreed, that the 
wife's lands, whereof ſhe was ſeiſed in tail, ſhould 


be conveyed to the huſband in fee; they married, 


the huſband made his will and deviſed theſe lands; 
then the huſband and wife ſuffered a recovery of 
theſe lands, to ſuch uſes, and for ſuch eſtates, as 
they ſhould jointly appoint, and in default of ſuch 
appointment, to the uſe of the huſband and. his 
heirs. She died without appointing. Per Hard- 
wicke, chancellor: This amounts to a reyocation 
of the will, and in this, caſe the following rules 
were laid down. 

If a man ſeiſed in fee devifes, and then makes a 
conveyance by fine, feoffment, or recovery, and 
takes back a new eſtate, it is certainly a revoca- 
tion; and ſo if he takes back the old uſe 1 
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alter his will: But if after making his will he had 
made a' leaſe, or charged it with a ſum of money: 
tc. it would have been only a revocation pro 
tant. The rules ate the ſame in the devife of a 
real and of a perſonal eſtate, with regard to 
charges made afterward : But if a man; having an 
equitable eſtate in fee, deviſes it; and then takes 4 
conveyance of the legal eſtate ; it is no revocation. 
The equitable eftate will not paſs by will, but the 
heir at law, by deſcent of the legal eſtate, may be- 
come a truſtee for the deviſee, who may call for 4 
conveyance of the eſtate, If a man contracts by 
articles for the purchaſe of lands; and before 4 
conveyance, deviſes the lands and dies z the de- 
viſce ſhall have the lands, and call for a convey- 
ance from the vendor, If a man ſeiſed of a legal 
eſtate, makes his will, and then conveys the legal 
eſtate to another in truſt for himſelf, it is a revo- 
cation, If in this caſe the huſband had only 
taken the legal eſtate by the recovery, to execute 
it into the equitable eſtate, it would have been no 
revocation 3 but new uſes are appointed, and tho? 
the wife died without making any appointment, 
that will not alter the caſe; for here he took the 
fee by the recovery differently qualified, ſubject to 
different conditions, differently conveyed. But if 
two parceners make partition, levy a fine, and de- 
dare the uſe, that will not be a revocation, be- 
eauſe it is to effectuate the partition. MASS. Rep; 
* v. Freeman, 5 Bat. Abr. 538. 


. deviſed all his real and perſonal eſtate to 
truſtees, J. B. and C. their heirs; executors, and 
adminiſtrators; in truſt, to pay 15/. per Annum to 
the plaintiffs (his two ſiſters) for their lives, and 
after ſeveral legacies, the ſurplus in truſt for the 


diſſenting miniſters at Reading, Qt. and gave 3001. 


to each truſtee, and 20l. per Annum to each, while 
they took care in executing the truſt. After- 
14 ward 


ed, from a preſumption that he could not have 
made ſuch a conveyance, without an intention to 
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ward, by leaſe and releaſe of ſubſequent date to the 
will, the teftator conveyed all his real eſtate unto 
and to the uſe of the ſaid A. B. and C. and their 
heirs, with a proviſo to be void on payment of 104, 
But F. S. kept both the deeds in his own cuſtody, 
and ſoon after died: And the ſaid A. B. and C. 
obtained adminiſtration cum te/tamento annexo 23 
truſtees. The truſtees for ſome years paid the 15. 
per Annum a- piece to each of the teſtator's ſiſters; 
but afterward refuſed to continue the payment 
thereof, and alſo refuſed to pay any of the diſſen- 
ting miniſters, but kept the rents, &c. to their own 
uſe. The two ſiſters (the heirs at law) and their 
huſbands, brought their bill againſt the ſurviving 
truſtee, inſiſting, that the deed of conveyance of 
the real-eftate, and the deed of gift of the perſonal 
eſtate had revoked the will, and that there was a 
reſulting truſt for them, as heirs at law; or at 


| leaſt that they (the ſiſters) were intitled to their 


15 J. per Annum annuities. Defendant inſiſted on 
plaintiffs having forfeited their annuities by bring- 
mg their bill, there being a clauſe in the will, that 
if (the ſiſters) diſputed the will, then they ſhould 
forfeit their annuities. Lord chancellor Talat 
decreed, that the annuities ſhould be paid to the 


two ſiſters, with the arrears and growing pay- 


ments thereof; but the ſurplus was decreed to go 
to the diſſenting miniſters. MSS. Rep. Lid & 
Ur. & aP v. Spillet & al, 5 Bac. Abr. 541. 
Sir John Mobrych by will, in Augu/t 1722, de- 
viſed his eſtate to truſtees for the term of 200 
years, for payment of all his debts; in December 
following he deviſed the ſame to other truſtees for 
Zoo years, in truſt to pay ſome particular debts by 
ſpecialty mentioned in the deed; and all other in- 
cumbrances that affected the eſtate, In June 
1723 he died ; and the queſtion was, If the deed 
in December was a total revocation of the 200 years 
term? And at the Rolls both terms being held to 


be conſiſtent, the plaintiff now brought a. bill of 
7 & & 


review; 
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review; and Talbot lord chancellor was of opi- 


nion, that the deed in December was intended only 
2s a collateral ſecurity, for payment of the debts 
therein mentioned, and ſuch others as were a 
charge on the eſtate ; and that Sir John did not 
rt from his former intentions of paying all his 
debts, but only to give preference to thoſe com- 
prized in the 300 years term, who by law were 
red to the ſimple contract debts ; and there- 
fore he declared, that ſo much of the 200 years 
term ſhould be ſold as would ſatisfy the purpoſes 
of the deed ; and afterwards the 200 years term 
ſhould commence. ASS. Rep. Weld v. Afton, 
Wc. 5 Bac. Abr. 541. | 
Aman makes a will, and by it revokes a for- 

mer will. The only proof of the execution of 
this latter will was, by three witneſſes, who did 
not ſee him ſign or ſeal it, but upon their being 
called in, he acknowledged it to be his hand-wri- 
ting and ſeal, pointing with his finger to the will; 
upon which they atteſted it. Two queſtions 
aroſe : 1. Whether conſidering this as an original 
will, it is well executed. 2. If it is, whether it 
be well executed as a revocation, becauſe .by the 


ſtatute it ought for this purpoſe to be ſigned in pre- 


ſence of © the witneſſes. By the lord chancellor 
Hardwicke : As to the former queſtion, if this had 
been res iniegra, it would have been a matter of 
doubt with me; but it is res adjudicata, and muſt 
now be taken as deciſive. All the cafes, where an 
atteſtation by three witneſſes at different times is 
held good, are authorities in point; for they muſt 
all be founded upon the proof of this very fact, 
the acknowledgment of the teſtator that it. was 


his hand- writing. It could not be a different ex- 


ecution before each witneſs, for then there would 
be three executions, and the act would not be com- 
plied with, as it requires three witneſſes to one 


execution: And as to the ſealing, putting any 


thing on the ſeal, as a finger, animo ſignandi, is good 
enough, 
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endugh. But he ſeemed to think that ſealing way 
not ning within the ſtatute, contrary to the 
obiter opinion in Lemain and Stanley (3 Lev. 1. 
As to the ſecond, he ſaid, that the words /jened in 
the —— three witneſſes, refer to the next pre- 
ceding words [ other writing | only, and not to 2 
will or eodicil; and ſo it was determined (3 Mod. 
218.) in the cafe of Hoyle and Clarke. Ell v. 

| Smith, 2 Burns Ecdl. _— 584. | 
Where in A man by writi viſed the refiduum of 
rig econ his perſonal 2. 0 ils wife, and afterwards 

_ * ſhe dying, he by a nuncupative codicil bequeath- 

— ed — . all that he had given to his 
nuncupative co- wife. It was held, that by the death of the 
— — wife the deviſe of the reſidue was totally void, 
revocation, but a and the codicil was no alteration of the for- 
8 mer will, but a new will for the reſidue. 7. 
Of a revocation We herein in ſome meaſure ſeen the opi- 
of a teſtament nion of the courts in yfminſter- bull as to the re- 
tels en. vocation of a will where lands or tenements are 
deviſed; but the revocation of a will which con- 
cerns only goods and chattels, is properly ex- 
aminable in the eeccleſiaſtical court: We will 
ſhortly conſider what will be a revocation of a 
will relating to goods and chattels only by the 
eccleſiaſtical law, but at the ſame time the reader 
muſt remember what ſhall be a revocation of ſuch 
will by the ſtatute 29 Car. 2. c. 3. anten fo. 284. 
A teſtament may be revoked, 1. By making 2 
ſecond teſtament. 2. By revoking and cancel- 
ling the teſtament made. 3. By alteration of the 
| teftator's condition and circumſtances. 

Of revokings A man may as often as he will make a new 
teſtament by ma- teſtament; this power remains until the laft breath, 
—— teſ- and there is no legal means to hinder him from it; 
| but no man can have two teſtaments, (that is, of 
a perſonal eſtate, for we have before, fs. 287, 288. 
in the caſe of Hyde and Hyde, ſeen that a man =_ 
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have one for his real and another teſtament for his 
perſonal eſtate) ; and therefore. the laſt only is of 


force, and maketh void the former. 3 


The latter teſtament infringes the former, tho 
there be no mention in the ſecond teſtament of 
revoking the former ; and the latter teſtament 
will make void: the former, although the teſtator 


ſhould have made an oath not to revoke the ſame, 


the oath being revoked: together with the teſta- 
ment; but the latter doth not revoke the former 
when the latter is imperfect in reſpect of the teſta- 
tor's will, and not in reſpect of ſolemnity: The 
later teſtament doth not make void the former, 
when it is greatly ſuſpected that the teſtator was 
compelled, to make the later teſtament by fear or 
violence, or that he was induced to make the later 
by fraud or deceit; the later teſtament being 
made at the interrogation or ſuggeſtion of ſome 
other perſon, eſpecially when the teſtator is very 
ſick in extremis, doth not make void the former, 
unleſs it plainly appear to be the expreſs will of 
the teſtater to revoke the former, and unleſs: the 
teſtator himſelf dictated. the later teſtament, or un- 
leſs the later teſtament be in favour of the teſ- 
tator's children, or others who were intitled to 
the adminiſtration of his goods in caſe he had died 
inteſtate: If the teſtator having made two teſ- 
taments at different times, and the teſtator being 
ſiek upon his death - bed, ſome preſenting both teſ- 
taments to him, ſhould aſk which of them he 
would have ſtand for his teſtament, and the teſta- 
tor, being of perfect mind and memory, ſhould de- 


liver the former teſtament, this teſtament ſo de- - 


livered- ſhall be the teftator's laſt will though firſt 
made: When the later teſtament doth not diſſent 
from the firſt, but agreeth with the ſame in all 
points, it ſhall not revoke the former, eſpecially if 
the ſecond was made ſhortly after the firſt, for they 
ſeem to be but one teſtament in ſeveral. writings : 
If there be no exccutor named in the later = 

ment 
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ment it noth not revoke the former, for then it i4 
but a codicil : The later teſtament doth not fe- 
voke the former, if it be made in heat of anger and 
diſpleaſure conceived by the teſtator againſt the 
executor of the firſt teſtament, if they be after. 
wards reconciled and become friends: A teſta- 


ment made with a clauſe derogatory of all future 


wills and teſtaments, as if the teſtator ſhould ſay, 
whatſoever teſtament 1 ſhall hereafter make, I will that 
the ſame ſhall be of no force, is not always infringed 
by a later teſtament, unleſs there be a ſufficient 
mention or revocation of the former teſtament of 
clauſe derogatory. Of clauſes derogatory there 
be two ſorts, the one derogatory of the power of 
making teſtaments, the other derogatory of the 
will of making teſtaments; e. g. Of the firſt ſort, 


when the teſtator uſeth theſe or the like words, 


J do from henceforth renounce the power of making am 


oiber teſtament ; or thus, I will that hereafter I have 


no more liberty or authority to make more wills or tefla« 
ments; e. g. Of the ſecond ſort, when the teſta- 
tor uſeth theſe or the like words, FI make any 
teſtament hereafter, I will that the fame be of no force; 
or thus, V I make any _m_ hereafter, except 
wherein I write the Lord's Prayer, my mind and will 
is, that the ſame be void and of no effett. If the 
clauſe be derogatory of the power or- liberty of 
making teſtaments, and the teſtator afterwards 
maketh another teſtament, it is not neceſlary to 
make therein any mention or revocation of the 
former teſtament, or of the derogatory clauſe there- 
in contained ; for the clauſe derogatory of the power 
of making a teſtament is utterly void in law, and 


a man cannot renounce that power. If the clauſe 


be derogatory of the teſtator's will, then it is 
neceſſary that in the latter teſtament there be 
mention or revocation of the former teftament, 
with the claute derogatory, otherwiſe the former 


- teſtament will remain in force; the reaſon is, be- 


cauſe there is preſumed a defect in the teſtator' 
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will in the ſecond teſtament, and that his meaning 
is not to have the former revoked without making 
mention of the former derogatory teſtament; but 
it is not always true that the teſtament, containing 
a derogatory clauſe of the teſtator's will, is not in- 
fringed by a later teſtament, wherein there is no 
mention or revocation of the former teſtament de- 


rogatory 3 as when it is proved by other conjec- 


tures, that it was the teſtator's meaning that the 
former teſtament ſhould be revoked; or when 
there is ten years expired from the time of the firſt 
teſtament, or when the ſecond teſtament is made 
in favour of the teſtator's children, or. ſome other 
perſon intirely beloved by him, or when the exe. 
cutor in the firſt teſtament does afterwards greatly 
offend the teſtator. There be three ſorts of revo- 
cations, one general, another ſpecial, and the third 
r or individual; General, when the teſtator in 

bis later teſtament uſeth theſe or the like words, 
I will that this teſtament ſhall land notwith/landing 
any other will or teſtament by me heretofore made; or 
thus, I revoke and make void all farmer wills and 
teflaments 5 Special, when the teſtator uſeth theſe 
or the like words, I do. hereby revoke all farmer teſta- 
ments, notwith/landing a clauſe derogatory in the ſame ; 
Singular, when the teſtator ſays, I make my laſt will 
and teſlament, natwith/tanding that clauſe derogatory in 
my farmer will, that I would not have that teſtament 
revoked, or unleſs [ ſhould inſert in this teſlament the 
Lord's Prayer; or thus, notwithfanding that clauſe 
derogatory in my farmer will, whereby I would, that na 
will or teſtament afterwards to be made ſhould prevail, 
although. I ſhould ſpecially derogate fram the former; or 
thus, notwith/tarding that will wherein I made ſuch a 
perſon my executor 5 or thus, natwith/landing that will 
that I made at ſuch. a place, and before ſuch witneſſes, 
&c. If in the later teſtament there be a general 
revocation, as notwithſtanding all former teſta- 
ments, Sc. a former teſtament containing a 
Clauſe derogatory af the teſtator's will, is not 
| thereby 
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thereby taken away, though there be but one for- 
mer teſtament. If in the ſecond teſtament there 
be a ſpecial revocation, as notwithſtanding any 
teſtaments with their clauſes derogatory, 4. 2 

former teſtament that contains a derogatory clauſe 

will be taken away. If in the ſecond 

there be a fmgular revocation of the former teſta- 

ment, as notwithſtanding ſuch a teſtament made 

before ſuch a notary, &c. fuch former teſtament 

having a general clauſe derogatory, is thereby ſuf. . 

ficiently revoked, though the ſecond teſtament do 

not mention the derogatory clauſe contained in 
the former teftament. If in the former teſtament 
there be a ſpecial <lauſe derogatory, and the ſe- 
cond teſtament makes a general mention of the 
former teſtament of the clauſe derogatory, the for- 
mer teſtament is revoked ; but it is otherwile if the 
ſecond teſtament do not mention the clauſe dero- 
ory, If in the former teſtament there be 1 
Pecid clauſe d ory circumſcribed with cer- 
tain limits; e. g. I will that this telament ſhall flani 
notwithanding any other to be made hereafter, unleſi in 
the ſame I write, or cauſe to be written, the Lori 
Prayer; this former t may be taken away 
by a later teſtament, although the Lord's Prayer 
be not written in the ſame, but then the later 
teſtament ſhould not only mention the former 
teſtament, but alſo the clauſe derogatory, as I will 
that this later teſtament ſhall land notwithſtanding any 
former teſtament by me made containing whatſoever 
words or clauſes derogatory. When clauſes deroga- 
tory are found in any teſtament, the perſon of the 
teſtator is to be conſidered, whether he be ſuch 2 
perſon as underſtands the nature of a derogatory 
and revocatory clauſe, and alſo the occaſion of in- 
ſerting ſuch a clauſe, whether it was inſerted by 
the ſole motion of the teſtator, or at the inſtiga- 
tion and perſuaſion of ſome other, as the executor, 
legatee, attorney, Cc. for if the teſtator under- 


ſtood the nature and effect of ſuch a derogatory 
5 clauſe, 
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clauſe, and voluntarily inſerted the ſame of his 
own accord, it is to be preſumed he did it leaſt he 
might be ſolicited by the inſtigation and importu- 
nity of kinsfolks, to change and revoke his will 
contrary to his ſettled purpoſe; in which caſe the 
former teſtament is not eaſily revoked ; but if the 
teſtator was a ſimple perſon, and ignorant of the 
nature and effect of a derogatory and revocatory 
clauſe, and if ſuch clauſe be inſerted by the attor- 
ney at the requeſt of ſuch who profit by the will, 
andare unwilling it ſhould be revoked; then, how- 
ſoever the former teſtament be fortified with cun- 

ing clauſes of inſerting the Lord's prayer, and 

te like, in the ſecond teſtament, or of not re- 
voking the former teſtament, although in the ſe- 
cond he ſhould expreſsly revoke the fame; the 
ſame may be eaſily revoked without any ſuch pre- 
ciſe obſervation of fpecial revocation. 


303. 


It is lawful for every man who has made aOfrevoking 
teſtament to revoke the ſame and to die inteſtate zteſtaments. 


but no man is preſumed to have revoked his teſta- 
ment once made, unleſs the revocation be pro- 
ved; though a man lives forty years after he has 
made a teſtament, it is not preſumed to be re- 


; yoked by the length of time, even though during 


that time his wealth and ſubſtance have greatly 
increaſed, and though the teſtament be to the pre- 
judice of ſuch as would be intitled to the admini- 
ſtration of his goods; and if theſe circumſtances 
concur and attend one teſtament, the ſame is not 
preſumed to be revoked : If the teſtator, after the 
making his teſtament have a child born, I appre- 
hend it is not to be preſumed, that the teſtament is 
thereby revoked, eſpecially if the teſtator lived a 
long time after the birth of the child, and might 
have revoked the teſtament, and did not; vide Eg. 
40. 413 p. 15. Brown and Thompſon, et poſtea 
307. If he that is appointed executor or le- 
gatee doth, after the making the teſtament, become 
an enemy to the teſtator, or doth him ſome great 

injury; 
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injury ; or if the teſtator, upon heat of anger or 
diſpleaſure conceived without juſt cauſe againſt 
his ſon, or other perſons who would be intitled to 
the adminiſtration of his goods, if he had died in- 
teſtate, make his teſtament in favour of others, 
and afterwards (the heat of his paſſion being ex- 
tinguiſhed) they be reconciled ; in theſe two 
caſes the teſtament is preſumed to be revoked. If 
the teſtator, being in extremis, and afraid to die, 


doth bequeath ſome legacies ad pias cauſas, and 


afterwards recovers his health, the legacy is then 
preſumed to be revoked ; this ſeems to me to be 
odd doctrine for an eccleſiaſtical court; but I ap- 
prehend this, and ſome other of the ecclefiaſtical 
laws on this head, above recited, are comptrolled 
by the ſtatute 29 Car. 2. c. 3. H 22. anteg fo. 284. 
If the teſtator cancels or defaces his teſtament, 
the ſame is thereby adjudged void; this rule ex- 
tends to nuncupative wills, afterwards reduced into 
writing; as if a man make a nuncupative will, 
then cauſe the ſame to be reduced into writing, 
and afterwards voluntarily cancels or cuts the 
ſame writing, or otherwife defaces it, ſuch teſta- 
ment is void, as if it had been written at the be- 
ginning, neither is it of any uſe to prove the ſame 
by witneſſes; for though the writing does not 
appertain to the ſubſtance of the | teſtament, yet 
by the cancelling the teſtator is preſumed to have 
altered his mind ; but in ſome caſes the cancel- 
ling or defacing the teſtament ſhall not make the 
ſame void. 1. Where the teſtament was cancel- 
led by the teſtator himſelf unadviſedly, or by ſome 
2 perſon without the teſtator's conſent, or by 
ome other caſualty. 2. When the teſtator, after 
he hath voluntarily pulled away the ſeal, doth ſeal 
the ſame again. 3. When the whole teſtament 
is not cancelled or defaced, but ſome part of it 
only eraſed, blotted, or put out; for the other parts 
of the teſtament remain firm as they did before, 
although the eraſement, Cc. be in the chief * 
| 0 


T 


% 


— 


== 


1 


* „ err 


wry 


— 


Tefpaments, Laſt Wills, and Executors: 


of the teſtament, as the appointing the executor. 
Vide Burkit and Burkit, 2 Vern. 498. 4. When 
there are ſeveral papers or writings of one tenure, 
each containing the whole teſtament, the defacing 
or cancelling of ſome of them doth not hurt the 
teſtament, unleſs it was proved that the teſtator's 
mind was contrary ; ſed vide 2 Vern. 742. F. 
When the teſtament is loſt either in the teſtator's 
life-time or afterwards, for ſo much thereof as 
may be proved by witneſſes is ſtill in force. If 
the teſtament is found cancelled or defaced, but it 
is not known who cancelled or defaced it, the per- 
ſon in whoſe cuſtody the teſtament is found ſo 
cancelled or defaced, is to be adjudged to have 
done the act, whether it be the teſtator or ano- 
ther : If the teſtament was kept in ſuch a place as 
not only the teſtator but others might have acceſs 
toit, the cancelling is rather to be aſcribed to the 
teſtator than to any other. 


Alteration of the teſtator's ſtate and condition a 
be a means of making the teſtament void teftaror's __ 


tion may happen divers ways, eſpecially if the 
teſtator, after making' his teſtament, is attainted 
of a crime for which the law would have deprived 
him of the power of making a teſtament ; and 
ſuch crimes are treaſon, felony, and the like. 
Captivity will alſo overthrow the teſtament ; but 
if the captive recover his former liberty, then the 
teſtament made before his captivity recovers its 
former force: If he that is attainted of treaſon or 
felony obtain the king's pardon, with reſtitution 
to his former ſtate, then the teſtament made be- 
fore ſuch conviction is likewiſe revived, and in 
both caſes the teſtament is good without any new 
confirmation or declaration : But in this the two 
caſes differ, that the teſtament of the perſon who 
recovereth his former liberty, is good even from 
the beginning, as if he had never been captive; 
but the teſtament of him who being attainted of 

X treaſon 


which in the beginning was good, and that altera- and condition, 
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- treaſon or felony is pardoned, and himſelf reſtored, 


is of force only from the time of reſtitution ; and 
if the pardon do only import a remiſſion of the 
penalty without reſtoring the party to his former 
ſtate, the teſtament ſtill remains void. There are 
two times when it is neceſſary that the teſtator 


| have ability to make his will; the one is, the time 


of making the teflament, at which time the teſta. 
ment receives its ſubſtance and being ; the other 
is, the time of the death of the te/lator, when it re- 
ceiveth-its ſtrength and efficacy ; (as for the time 
betwixt the making the teſtament and the death of 
the teſtator, it does not ſignify whether the teſta- 
tor had any ſuch power or not); and if a perſon 
being attainted of ſome crime does, whilſt he is 
inteſtable, make his' teſtament, and afterwards ob- 
tains his full pardon, with full reſtitution, the 
teſtament is nevertheleſs void, becauſe of the ori- 


ginal defect. 


If a feme ſole makes a will, and afterwards 
takes a huſband, this without more, as was reſolved 
in the caſe of Forſe and Hembling, 4 Co. 60. doth 
work a revocation or adnullation of the will, for 
that elſe it ſhould be irrevocable, ſince ſhe having 
loſt the freedom of her will, cannot actually and 


directly make a revocation. If a man being of 
ſound mind and ability make a will, and after be- 


cometh lunatic, this is no . revocation, and the 
will ſtands till his death irrevocable if he recover 
not, 


Alteration of the One being ſingle made his will, and deviſed all 


teftaror's cir- 
cumſtances a re- 
vocation of his 


will, 


his perſonal eſtate to J. S. afterwards he married 
and had ſeveral children, and died without other will 
or diſpoſition ; and now coram delegatis, of which 
Trevor Ch. J. was one, It was ruled, that there 


being ſuch an alteration in his eſtate and circum- 


ſtances, ſo different at the time of his death from 
what they were when he made the will, here was 
room and preſumptive evidence to believe a re- 


vocation, and that the teſtator continued not - 
t 
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nt 7 2 _ Mich. 8 NV. 3. Lugg verſus 


| 3 4. == a z bachelor, made his will and de- 
viſed 


a legacy of 500 l. to his brother, and other 
legacies to other perſons, and deviſed his real eſtate 
to Elizabeth Cliſe and her heirs, and afterwards in- 
termarries with the ſame Elizabeth Cloſe, and died, 
leaving her privement enſient with a ſon, without 
making any-alteration in his will. The queſtion 
was, whether this alteration in the teſtator's cir- 
cumſtances did of itſelf, without more ado, amount 
to a revocation of the will. The lord keeper was 
clear of opinion, that alteration of circumſtances 
might be a reyocation of a will of lands as well as 


of a perſonal eſtate ; and that notwithſtanding the 


ſtatute of frauds and perjuries, which does not 
extend to an implied revocation ; but no ſuch al- 
teration appears here, for no injury is done to a 
perſon, and thoſe are provided for, whom the teſta- 
tor was moſt bound to provide for; and ſo eſta- 
bliſhed the will. July 1702. Brown and Thom- 


fon, Eg. Caf. Abr. 413. pl. 


The maſter of the rolls mentioned a caſe [ Eyre 


verſus Eyre] that he remembered to have been ad- 


judged, where a man made a will and appointed 
F. 8. (who was no relation) his executor ; after- 
wards he went beyond ſea, where he became'go- 

vernor of one of the plantations, and ſent over for 
an Exgliſb woman of his acquaintance, whom he 
married and had children by, and died without 


any actual revocation of his will; yet it was de- 


termined, that this total alteration of the teſtator's 
circumſtances was an implied revocation of the 
will; and in affirmance of this Sir Foſeph Jeky! 
cited this caſe from the — law, Pater credens 

ium efſe mortuum, alterum inſtituit haredem ; 
2 — bujus inſtitutionis vis * eft nulla, 
Wil. Rep. ed 
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* Vide Cic. de Oratore, Cantab. Ed. p · 69, 102, et Dig. L. alt. 
X 2 A ſub- 
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Of republication. 
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A ſubſequent deviſe to a perſon incapable of 


taking, is a revocation of a precedent deviſe to a 
perſon capable; this was approved by the counſel 
on both ſides as good law. Koper v. Radcliffe, 
10 Med. 233. 

Deviſe of lands to A. if afterwards the deviſor 
deviſes che ſame lands to B. a papiſt, both deviſes 
are void; for though the laſt is void as a will, yet 
it is good as a revocation. Roper v. Conſtable 
8 Vin. Abr. 141. pl. 2. er 


Of the Republication of a Laſt Will or Tefa- 


Teſtament that is revoked may be revived 
again divers ways; as firſt by a codicil 


afterwards annexed ; as was refolved in the caſe of 


Beckford and Parnecet, Cro. Ehz. 493. or by ad- 
ding any thing to the will, or making a new exe- 
cutor, &c, If a man having made a former will, 
which is more than a bare revocation, yet if 
afterwards lying upon his death-bed, and ſpeech- 
leſs, both theſe wills be delivered into his hands, 
and he is deſired to deliver to one of his friends 
about him the will which he would have to ſtand, 
and to keep in his hands the other, and he there- 
upon delivers the firſt will, retaining in his hand 
the later, the former will, though made void many 
years before by the later is revived, and ſhall ſtand 
as the party's will. 44 Ed. 3. fo. 33. A bequeſt 
that is at firſt void, may by a republication be- 
come good; as if a man gives to Sarah his wife a 
piece of plate, or the like, and hath no ſuch wife 
at the time of making his will, but afterwards 
marrieth one of that name, and then republiſhes 
his will, this ſhall be a good bequeſt; ſo if a man 
deviſes lands or goods which he has not, if he 
afterwards purchaſes the ſame, and then ſays, that 
his will made before ſhall ſtand, or be his * 
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and re-executes it according to the ſtatute, it ſhall 
be a good will, for this in effect is making a new 
will, Though moſt of the precedents be of a re- 
vocation of particular parts of the will, and not 
of the whole; yet firſt it is to be conſidered that 
that part ſo revoked was in effect the ſubſtance 
of the will: Next it is eaſily diſcerned, that if 
one part be revocable, ſo is another alſo; and thus 
revocation may ſpread itſelf over the whole; nay 
doubtleſs the whole may uno flatu be revoked as 
well as by parts, even as a faggot may be put at 
once into the fire as well as ſtick by ſtick ; and as 
the diſpoſing parts of the will are revocable and 
revivable by new publications as aforeſaid, fo is 
alſo the conſtitution of executors ; as. if one of the 
executors names be ſtruck out, and afterwards a 
Stet be written over his head by the teſtator or by 
his appointment, he is a revived executor, 

If a man deviſes certain lands, and afterwards After a deriſe the 
aliens the lands to a ſtranger, and after that re- jor ills the 
purchaſes them, and then ſhews his intent that — — 
the ſaid will ſhould continue in force, this is a ſays the w.ll ſhall 
new publication, and the land ſhall paſs by the . 
deviſe, 44 E. 3. 33. 2 KR. 3. 3. Fern. 330. 

The teſtator's ſaying bis will was in a box in My will is n my 
his ſtudy, was held to amount to a new publica- fiudy, is a new 
tion. Cotton and Cotton, 2 Vern. 209. * 

If a man deviſes all his land to F. S. and after- Where by a new 
wards purchaſes the manor of D. and after that publi ation after 
writes in his will that J. D. ſhall be his executor, 18 _— 
this is not any new publication to make the land OED 
paſs. 1 Rol. Abr. 618. But if after the purchaſe 
of the manor of D. he delivers the aforeſaid will 
as his will, and ſays that it ſhall be his will, 
without putting any words thereto, this new 
publication ſhall paſs the new purchaſed lands. 

Rol Abr. 618. Salk. 237. 

A man ſeiſed of lands in D. and having iſſue Ag . coi 
four daughters, viz. A. B. C. and D. by will in Ec. a wifi ent | 
writing deviſed all his lands in D. to his two republication io 


pals atier pure 


X 3 daughters chaded lands. 
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daughters A. and B. and made them his executors ; 
he afterwards purchaſed other lands in D. and 
then one J. S. came to the teſtator and requeſted 
him to ſell him thoſe laſt purchaſed, but he ſaid 
he would not, for his intent was, that thoſe lands 
ſhould go with his other lands in D. to his exe- 
cutors ; after this the will being read to him he 
ſaid nothing thereunto, but cauſed a codicil to be 
writ, in which there is a deviſe of ſeveral perſonal 
things, as corn, and implements of houſhold, and 
annexes the codicil to his ſaid will, and died 
without any other publication. It was held, that 
this was a ſufficient publication to paſs the new 
purchaſed lands, for there needed no other words 
in the will than there were before, and his intent 
appears that it ſhould be his will by annexing the 
cadicil, Beckford and Parnecot, Rol. Ab. 618, 
© A. 533. p. 8. Cre. Eliz. 493. Godol. 30). 
ed vide Moor 404. Goldſ. 150, al contra. 
Deviſe in tall, the A man having iſſue two daughters A. and B. 
— deviſed lands to A. and the heirs of her body, and 
teſtator, he makes for want of ſuch iſſue to B. in the life-time of 
« codicil, this no the teſtator A. died leaving iſſue; afterwards the 
— _ teſtator annexes a codicil to his will, and thereb 
to the iſue, diſpoſes of part of his perſonal eſtate. It was held, 
that this did not amount to a republication of his 
will, nor give any title to the iſſue of A. though 
the teſtator had declared in his will, that B. had 
married againſt his conſent, and that what he had 
given her was in full of her portion, and in bar of 
any further part of his real eſtate, Hutton and Simp- 
fon, 2 Vern, 722. 
Whether renew- If a man deyiſes a leaſe to his daughter, after- 
-m 1 wards renews the leaſe, and after that adds a 
| and adding a codicil to his will, without taking any notice of 
codicil a republi- the will; whether the renewal of the leaſe is a 
ber revocation? and whether the adding the codicil 
is a republication ? vide 2 Fern, 209. and Altham's 


caſe, antea fo, A 
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A man had iſſue four ſons, viz. A. B. C and Whether a parol 
D. and deviſed lands to B. and the heirs of his — ws _ 
body, and after his death without iſſue, to C. in publication after 
tail, and to A. in tail, the remainder to the right the death of de- 
heirs of the deviſor : B. died in the life-time of © le fa! 
the teſtator, leaving iſſue F. and V. afterwards 

the teſtator ſaid, My will is that the ſons of B. ſhall - 
have the lands deviſed to their father as they foould if | 

their father had lived, and died afterwards, The 

deviſor died, F. entered, A. the eldeſt ſon entered. 
It was reſolved in this caſe, that the new publi- 

cation is a new will, and that F. ſhould take the 

land as a purchaſer. Fuller and Fuller, Cro. Elix. 

422. Moor 353. Godolph. 57. 2 D. A. 534. p. 9. 

538. p. 1, 2. Moor ſays the court was divided in 

opinion. 

J. S. had two ſons William and Robert, and pe, iſee of land 
Robert has iſſue a ſon named Rebert; J. S. deviſes dying, teftats r by 
land to his ſon Robert and his heirs, and by the 192! feces 
ſame will gives his grandſon 50 l. and Robert the fon ſhall take as 
ſon dies; afterwards J. S. by parol re-publiſhing bis father ſhould 
this will ſays, Robert my Grandſon ſhall take by my e done. 
will as Robert my ſon ſhould have dene; yet the 
grandſon ſhall not have the lands, for lands cannot 
paſs, but by will in writing, and his ſon Robert 
cannot import his grandſon Robert, eſpecially 
when by the ſame will he has made a diſtinction 
between ſon and grandſon. Strode and Berager, 

2 Lev. 243. The judgment to the contrary, 

given by three juſtices againſt the opinion of Scroggs 

in the Common Pleas, is laid by the reporter to have 

been reverſed in the King's Bench (as he heard), 

though it was argued, that the words of the will 

were proper enough to paſs the lands to the grand- 

ſon, for the addition of grand only imported a 

diſtinction between the father and ſon whilſt 

living; but that the father being dead at the time 

of the republication, the grandſon might properly 

be deſcribed by the name of a fon. T. Raym, 408. 

Vent. 341. 2 Mod. 355 2 Jon. 135, Mad. 
4 267. 


312 


Teſtaments, Laſt Wills, and Executors, 
267. 3 Keb. 845. 2 Show. 63. 2 D. A. 534. 
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+ IO, 

It has been faid, that if a codicil be exe. 
cuted after making a will and purchaſing lands, 
it will amount to a republication, and paſs the 
lands purchaſed after making the will, and that it 
was ſo determined by all the judges in the caſe of 
Acherley and Vernon, which ſee P. Gibſon v. Rogers; 


but quære unleſs it appears that the teſtator had 


his real eſtate under conſideration. 5 Bac. Abr. 5 16. 

A. having given a legacy inter alia to his ſon 
Foſeph. TFoſeph died, and he afterwards had 
another 7oſeph, and then by a codicil to his will 
confirming his will, he took notice, that ſince 
the laſt, it had pleaſed God to give him another ſon, 
and gave him a ſmaller legacy. Determined that 
this was a republication of his will, and amounted 
to a ſubſtituting a ſecond Joſeph in the place of 
the firſt; and gave him the firſt legacy as well as 
the ſecond. Perkins and Micklethwaite, 5 Bac. 
Abr. 516. 

It was determined, upon the opinion of all the 
Judges, that if a will be made, and afterward another 
will without cancelling the former ; and then by an 
act ſubſequent to both, the firſt will be confirmed, 
the limitations in that will ſo confirmed will 
take place: And alſo that if there are two incon- 
ſiſtent wills of the ſame date, neither of which 
can be proved to be laſt executed ; they are both 
void by the common law for uncertainty, and 
will let in the heir at law : And alſo that although 
the wills are dated the ſame day, the limitations 
may take place if they are conſiſtent in both, to the 
diſinheriſon of the heir at law; And upon this 


opinion the order appealed from, which was a 


diſmiſſion of the plaintiff*s bill in the court of 
the exchequer in Ireland, was confirmed in favour 
of the lord Angleſey, by the houſe of lords. Vide 


the printed copy. Philips v. Angleſey, 5 Bac. 
Abr. 517. | 
CHAP, 
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No may be Executors; Of the appointing 
an Executor; By what words; How be 
may be limited in a ſpecial Manner; 
Executor being a Legatee ; Executor 
being a Debtor or Creditor to Teſiator ; 
What Acts an Executor may do before 
Probate ; Refuſal of the Executorſhip; 
Of the Probate Of wills ; of Bon No- 
tabilia ; The face and eſect of the Pro- 
bate; To what time the Probate or Re- 
fuſal ſhall relate. 


Who may be Executors. 


T HE teſtator, although he hath children, r com, 
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may appoint other perſons to be his execu- infants and cor- 
tors, ſecretly omitting or publickly excluding 


his own children ; he may appoint a feme covert 
or an infant his executor ; nay even an infant in 
the womb and unborn at the death of the teſtator: 
He may appoint one perſon alone, or many re- 
preſenting one body ; as a college, a city, or uni- 


verſity. Swinb. p. 5. ſet. 1. A mayor and com- 


monalty may be executors, 12 Ed. 4.9. b. ſed 

quere, & vide Office of Executors, where this mat- 

ter is doubted. | 
One that is attainted of treaſon or felony cannot 


Traytors and 


be appointed executor, Nam cum fit damnatus ad feloas. 


. moriem naturalem, mortuo æqui par atur, & ſic ne 


poteſt inſtitui. Swinb, p. 5. ſect. 4. = 
c 
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Excommunicated 


perſons, 
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He that is outlawed, ſo long as he ſtandeth in 
that caſe, is not to be admitted to the executor ſhip, 
nor can he ſue for his legacy, except it be in ſuch 
caſes as he may make his teſtament, whereof 
mention has been made before. Swinb. p. 5. 
A. 8. 4 
1 Although an excommunicated perſon may be 
appointed executor, and is capable of a legacy; 
yet ſo long as he is under the ſentence of excom- 
munication he is not to be admitted by the 

ordinary. Swinb. p. 5. ſect. 6. 

In the office of executors, ſaid to be wrote by 
judge Dodderidge, it is held, that perſons attainted, 
convicted, outlawed, or excommunicated, may be 
executors; but probably the difference is, where 
the attainder, conviction, outlawry, or excom- 
munication, happens after the. party has proved 
the will, for then it will not work a nullity of 
the executorſhip; but if the attainder, &c. is 
before the probate, I apprehend the ordinary ma 
legally refuſe to admit the party: It is there alſo 
ſaid that an excommunicated perſon being exe- 
cutor cannot proceed in a ſuit till abſolved, there 
being danger of excommunication to all that con- 
verſe with him. Vide 1 Inſt. 134. The executors 
are diſabled if one of them only is excommuni- 
cated, 3 Lev. 208. ts 

When the king is made executor, he appoints 
certain perſons to take the execution of the will 
upon them, againſt whom ſuch as haye cauſe of 
ſuit may bring their action, and appointeth others 
to take the account; and ſo it was done when 
Katharine queen dowager, mother of H. 6. made 
her will and appointed him execytor thereof, 

Inſt. 335. 

k 57 the ſtatute 3 Fac. 1. c. 5. a married woman 
being a popiſh recuſant convict (her huſband be- 
ing none) that doth not conform according to the 
direction of that act by the ſpace of one year be- 


fore her huſband's death, ſhall not be capable of 


being 


8 
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being executrix or adminiſtratrix to her huſband, 
and enjoy any of her huſband's goods. 

An 
ſhall not be executor or adminiſtrator, 


Of the appointing an Executor. 


HE very name of an executor purports in 
general, that he is a perſon to whom the exe- 
cution of ſomething is committed or recommended, 
and in this particular caſe the executor of a teſta- 
tment is one to whom the execution of the teſta- 
tor's will after his death is committed ; therefore 
a teſtament is the ww inſtrument by which an 
executor can be created ; where there is no teſta- 
ment there is no executor ;z and on the other ſide, 
though there be a writing in the name of the 
teſtament, and therein many legacies are bequeath- 
ed, and many things appointed to be done, yet if 
no executor be named, there is no teſtament; a 
teſtament and an executor are fo relative and re- 
ciprocal, that there cannot be one without the 
other; if there be no teſtament there is no exe- 
cutor; if there be no executor there is no teſta- 
ment; but this rule is to be taken with theſe 
two cautions. 1. That if a man's mind, will and 
intent, touching the diſpoſition of his goods, be 
declared, although for the want of appointing an 
executor he dies inteſtate, ſo as adminiſtration is 
to be committed; yet as here is not only an in- 
clination of a teſtament, but ſuch a progreſs theree 
in as the manifeſtation of the deceaſed's mind and 
intention, this being notified to the ordinary, 
is uſually annexed to the letters of adminiſtration 
as 2 direction to the adminiſtrator, as well as 
where there is a perfect teſtament, and the executor 
refuſes to aft. 2. Where a man by will in wri- 
ting deviſes lands and tenements, this is good fur 
the whole, though no executor, ſo as the party 
| dies 


by the ſame act a popiſh recuſant convict Popith recufraes. 
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dies inteſtate, and adminiſtration is committed 
as touching his 13 and yet hath a will az 
touching his lands; and the reaſon of this is 
an act of parliament enabling a man to diſpoſe 
of his lands by his will in writing, (vide anteg 
fo. 287. the caſe of Hyde and Hyde, where a 
man left two wills, the one held good for his real, 
and the other for his perſonal eſtate) and land 
is not 1 neither hath the exe. 
cutor (if any be) any thing to do with it; there. 
fore in a deviſe of lands the making or not ma- 
king an executor is of no conſequence, 

The ſole making an executor, without be- 
queathing any legacies or appointing any thing 
to be done by the executor, will amount to a good 
teſtament ; for the principal part of the executor's 
office is the payment of the teſtator's debts ; the 
very making an executor is conſtituting a perſon 
who is to pay all debts, and for that end he is to 
have all the teſtator's goods, chattels and debts; 

the naming a man executor is by implication a 
a gift to him of all the goods, chattels, credits, 
and perſonal eſtate of the teſtator, and the laying 
upon him an obligation to pay all the teſtator's 
debts, and making him ſubject to every man's 

action for the ſame; and as the law fays this, 
quod neceſſario ſubintelligitur non deeft, if a man's 
effects will but ſatisfy his debts, the bequeathing 
a legacy is to no purpoſe, for it is void, and there- 

fore in ſuch caſe the appointing an executor is of 
itſelf ſufficieht. - | 
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By what words an Executor may be made. 
T HOUGH a man do not expreſsly by his 


teſtament name or appoint any one to be 

his executor, yet if by any words or circumlocution 

he commit to any one the charge and office which 
belongs to an executor, it amounts to as much as 

the conſtituting him to be his executor ; as : the 
teitator 


op we wh. > ©. 


Ha, as 
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d teſtator by his teſtament declares, that Richard 
% Ree ſhall have his goods after his death to pay his 
8 debts, and otherwiſe to diſpoſe of them at his will 
© and pleaſure, or to that effect; by this Richard 
Noe is made executor ; and ſo it would have been 
5 if he had only ſaid, that Richard Roe ſhould have 
, the adminiſtration of his goods. 21 H. 6. 6, 7. 
If a man by his teſtament gives divers legacies, 
and then appoints, that his debts and legacies 
being paid, his wife ſhall have the reſidue of his 
goods, ſo as ſhe give ſecurity for the performance of 
his will ; by this, without more ſhe is executrix : ; 
Alſo if a man make an infant his executor, and 
J. and B. Overſeers, with this, that they ſhall 
have the rule and diſpoſition of the goods, and 
payment and receipt of his debts until the full age 
of the infant; by this they are executors in the 
mean time.. If the teſtator make A. his executor, 
and afterwards in his teſtament ſays, that B. ſhall 
adminiſter alſo with A. and in aid of him, here B. 
is an executor as well as A. and if A. refuſe, B. 
alone may prove the will as executor ; but if 4. 
is made executor, and B, a coadjutor without 
more ſaying, he is not by this an executor with 
4. 21 H. 6. 6, 7. 
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How an Executorſbip may be limited and quali- 
fied in a ſpecial manner, | 


. t UI 


A N executor may be appointed to commence 

at a future time after the teſtator's death, 

and that-either at a certain time or at an uncertain 

time, depending upon ſome contingency: He 

may be created conditionally, and the executor's 

power may be limited as to a particular part of 

the goods, as to place and time. | 4 

A man may appoint John Doe to be his executor 
pf a year or more after after his death, this is goody ,, 1, pon 
ſo if the teſtator appoint his ſon to be his executor year after the 
* 6 ; when deſtator's death, 
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ec when be ſhall when he ſhall come to his full age, and in the mean 


come of age... 


condutionally. 


time he dies inteſtate. If one appoint the exe. 
cutors of A. to be his executors, if he dies before 
A. he is inteſtate till A. dies. Jide Plwd. 275. 
The teſtator appointed A. and B. his executors, 
and if they would not take it upon them, then C, 


and D. ſhould be his executors; A. and B. re- 


fuſed ; and the queſtion was whether in an action 
againſt a debtor of the teſtator, A. and B. ſhould 


join with C. and D. as where four executors are 


named, and two refuſe, and the other two prove 
the will, yet all four muſt join in an action; but 
it was reſolved, that the ſuit ſhould be only in 
the name of C. and D. for the appointing them 
to be executors, if A. and B. refuſed, did im 

that then they only ſhould be executors ; all four 
were never intended to be executors, but A. and 
B. upon a condition ſubſequent that they ſhould 


not refuſe, and C. and D. upon a condition pre- 


cedent, viz. if A. and B. refuſed. 3 H. 6. fi, 


6. 5. It is uſual to make one or more executors 
- conditionally, that they put in ſecurity to pay le- 


gacies, or in general to perform the will, in which 
caſe the condition ſhould be expreſſed thus: If 
. S. do put in ſecurity, &c. by loch a day, then 

e ſhall be executor, elſe not; or thus, to make him 
executor conditionally, that before he do adminiſter 
(funeral excepted) he put in ſuch ſecurity; elſe 
perhaps, he being executor till the condition 
broken, may in the mean time have diſpoſed of 
all, or the greateſt part of the teſtator's eſtate. 
One willed, that if his wife ſuffered *F. S. to en- 
Joy Blackacre (being perhaps part of her jointure) 
for three years, then ſhe ſhould be his executrix, 
or elſe A. B. ſhould; and the queſtion in the 


Common Pleas was, whether preſently before the 


end of the three years the wife was executrix, ot 


not till ſhe ſuffered the land to be enjoyed three 
years? It was the opinion of all the judges, 


except Anderſon, that ſhe was preſently * 
0 1 A wh un 


.. ⁰ as co ens. Loft ama. 
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until ſhe ſhould diſturb J. S. c, for upon that 
being done it was agreed, that the executorſhip 
would, by virtue of the condition, be transferred 
from the wife to . B. Paſ. 33 Eliz. Alice 
Francis's caſe. Jennings and "Gower, Cre. Eliz, 
219. Leon. 229. 2 D. A. 18. p. 19. Butdurin 

theſe three years, ſhe might have diſpoſed of al 
the goods of her huſband, and then broken the 


condition, and left A. B. a dry executorſhip. 


Barton makes a will, and bequeaths ſeveral legacies 
to his children, and makes John his fon and Ma 

his wife executors, to whom, after the debts i 
funerals paid, he gives all the reſidue of his eſtate, 
and defires that his wife may continue in her 
widowhood ; but if ſhe marries again, then he 
appoints another of his ſons to be executor with 
his ſon John in her ſtead : She married again, and 


after brings a bill to have an account of the reſidue, 


to have the moiety of it. The maſter of the 
rolls was of opinion, that the bequeſt of the reſidue 
was annexed to the executorſhip, and that ſhe 
having determined it by her marriage before the 
reſidue was known and Rated, has loft her legacy, 
and it goes to the other ſon that ſucceeds her; 
and the caſe of Willinſon was cited, where Wilkin- 


fon makes his will in this form: I give all my eſtate 


to my brother John, whom I make my executor ; 
afterwards he marries, and then by a writing re- 
citing, whereas I have formerly made my will and 
appointed my brother my executor, now I do here- 
by conſtitute and make my wife my executrix. It 
was held, that this revoked the deviſe of the eſtate 
to the brother, for elſe ſhe would have nothing 
but the trouble and burthen of the executorſhip, 
whereas he intended her a benefit by making her 
executrix ; and ſo would the other fon in this 
caſe, if he was not to have the benefit of the 
reſidue which was given to the executors. Alfo 
the caſe of Cutler and Coxeter, 2 Vern. 302. was 
remembered, where the deviſor gives the refiduum 
of his perſonal eſtate to his executrix, and dies 

? indebted 
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indebted. by mortgage. It was decreed, that ſhe 
took as executrix, and not as legatee, and the 
reſidue ſhould go towards the clearing of the real 
eſtate; but if the reſidue had been given to any 
but the executrix, it had been otherwiſe. Hl. 
Vac. 1693. Barton al's Stone v., vide 2 Vern, 
308. 2 Ch. Rep. 77. If a man make A. and B. 
his executors, but wills that A. ſhall not meddle 
till he hath paid B. all money due to the teſtator ; 
in-ſuch caſe . is not executor, nor can by virtue 

of the will adminiſter until he hath paid B. all 
> the money. 0 1 and Truelock, Moor 11. pl. 
* 44. 3 Leon. 2 Benl. 37. 3 D. A. 364. P. 5. 
Exceutor * power A man may make A. executor for his plate and 
7g ang houſhold ſtuff, B. for his ſheep and cattle, C. for 
time. his leaſes and eſtates by extent, and D. for his 
debts due to him, and ſo divide the power and 
adminiſtration of his executors at pleaſure. Hil. 17 
Jac. Auſtree and Audely, Yet guoad creditors they 
are all executors, and as one executor, and may be 
ſued as one executor. 19 H. 8. 8. Dyer fo. 3. 32 
H. 8. Br. Exec. 155. Cre. Car. 293. He may 
divide them alſo, or their power locally, viz. A. for 
his goods in Buckinghamſhire, B. for his goods in 
Oxfordſhire, and C. for his goods in Berkſhire. He 
may alſo divide them in time, viz. His wife or 
any other perſon to be executor during life, or 
, | during the minority of the ſon, or ſo long as ſhe 
continues a widow, and after his ſon to be exe- 
cutor ut. ſupra; and ſo of like limitations or divi- 
ſions, either for time, place or things wherewith | 
they ſhall intermeddle; nay one may be made 
- executor for one particular thing only, as touch- 
ing a ſtatute or a bond, and no more. If a man 
makes his wife full and whole executri of all his 
cattle, corn, and moveable goods, this enumeration 
of particulars is no excluſion of any other, eſ- 
pecially when no other executor was made for 
the reſidue; and Catalla in Latin extends to all 
things. Roſe and Bertlet, Cro. Car. 29%, by 
ones 


Er 
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there be ſevera 
one of them ee the debt is extinct in law: 

If there be ſeveral executors, and one of them 
is debtor to the teſtator, the debt is extinct 
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s and Crate contra 'B A, 
. . K. 6. 5 e Wer 


uc, being a Legatee. 


F a Toby 1 is bequinttizs to the executor, be 
it a leaſe, plate, cattle, &c, they ſhall not veſt 
or ſettle in him as legatee, but as executor ; until 
expreſs or implied election, 10 Rep. 47, 65. for 


; the wh prefers debts before legacies. 


| i the Babe be a ; debtor to the Teſtator. 


F the teſtator make A. and B. his executors, 
and the teſtator owed A. 20 l. and B. was in- 


debted to the teſtator in 20. the debt from B. 


js extinct in law, the making him, executor being 


a releaſe in law; yet if there be a deficiency 
of aſſets to ſatisfy either the debts or legacies of 


tae teſtator, a court of N will not ſuffer B. 
to take this adyantage z the teſtator being perhaps 


ignorant of this point of law, that the debt would 


be releaſed 1 making the debtor executor, If 
joint debtors, and the debtee makes 


in Jaw, for the others cannot ſue without ma- 


king him who is the debtor alſo a plaintiff, wah 
he cannot be againſt himſelf. 8 Ed. 4. 

20 Ed. 4. 17. 4. 21 Ed. 4. 3. ö. oodibard ay 
_ Darcy, Plowd. 185. Salk. 304. Su geſtion that 
ide plaintiff Flud was indebted | to F. S. in 3c !. 


Fe F. in "bis life-time by deed gave all his goods 


And chatteſs to 4, and afterwards made the plaintiff 
| and B. W executors, and n hin the plaintiff 
BA 


ſhould 
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A debtor made 
one of the exe- 
cutors, he ſhall 
account to his 


companion for 
debt 


See Brown and cutors and 


Selvin, 


the elder brother inſiſte 
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an e cur ef the 30 l. which he owed him, 
10 l. to Rumcey the defendant for. a legacy; that 
the defendant ſued the plaintiff in the ſpiritual 
court for the lega when by law the debt was 
extinct by making t the- plaintiff execator, and the 
plaintiff ſhews that . had proved the teſtament. 
Her .Cur' : The defendant ſhall have a con- 
ſultation, for although the joint 7 7 had no 
remedy to recover this debt t againſt the plaintif 
Ws co- excutoꝶ nor could ha have any, tion for the 

ame in the life of the mai t the debt is not 
extinct, but ſhall remain ets to any other 
creditors, as 8 E. 4. 3. And — the ſame reaſon 
that ſuch debt ſhall ſatisfy a debt, it ſhall alſo 
ſatisfy a legacy, and more eſpecially as the —— 
intent of the teſtator was ſo, having p y 
limited the legacy to be aid out of the de % 
751 Rumicey, 1, 160. Buch 49% ſhall be FX 
rin. Holyday and Boas, A. I 
PUNE 534 4% ſons, che elder 72 2 
debted to him, in ſeveral great ſums of | money; 
the elder ſon oy a redory. for 106 1. and was ap- 
pointed by the father to Þ "100 l. of it to the 
younger ſon; the father 0 two ſons exe- 
died ; the elder paid th t 100 J. to the 
ounger, and ook a general releaſe; the younger 
0 exhibited, a bill aoainſt | the elder for an 
account of the eſtate; and what he was indebted; 
Shea d, that the making him an 
" executor was a releaſe 1 Ts law, and one executor 
cannot bring an action of account” againſt bis 
Scene, and there being no debts, nor deviſe 
0 EY not revive this duty 
15 Fe that was extinct in "Jaw : but it was 
held, chat though no account lies at law betwixt 
| Executors, yet it does in equi! W equal benefit 


Was intended them by the will, herwiſe the 
. deviſee would have forgiven de as t in expreſs 


words; and the releaſe. in this caſe, though gene- 


tal, is no impediment here, becauſe given upon 


3 another 
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A lawful executor may retain the goods 


amen, \ Lab Wilts, and Executorsi 
anather occaſion. ere e Mare we 
0, if 161 $33 


ifa haun 1 creditor of the Tilator. 


155 — patios his creditor, executor, Py 
that he is the party; who ſhould bath pay and 
de paid; he may pay himſelf before any other in 
equal degree. If there come not to the hands of 
ſuch executor ſufficient to pay himſelf, ſome have 
held, that he may have an aQtion,'Dgai inſt the 
other | executor or the heir, if the debt be on 

4 bond; - quere-if he adminiſter at all, and 
eſpecially af he pays himſelf any part, he is nat 
theredy ? "But if he refuſes to } adminiſter 

at all, he may ſue the other executots; for 
diterwiſe' a debtor might craftily make his cre- 
ditor executor with others, and contrive a means 
that'the goods: ſhould only come to the hands of 
the others, ſo as the creditor could not pay him- 
lf Phwd. 185, 544. 13 H. B. ye" 11 H. 4. 
33 12 KH. 4. 21. 20 E. 4. 17. 21 E. 4. 3. 
12 H. 4. 21. 31 E. 3. Fitz. Ex. "$2. 


of the 


teſtator in n 
the teſtator. 3 D. A. 385. pl. 1. 
An executor of his on ww cannot 2 


10 ſatisfy himſelf, becauſe he comes to it Ov 
own act and wrong, and not by any courſe of law 
and if he might retainy there would thereby — 


great inconvenience.and confuſion. Zreland and 
my 5 Co. 30. Cre. Eliz. 600, 630. Moor 

. pl. 696. Alexander v. _ Yel. 137. 
1 rownl.. og. 1: Sand. 103. d. 208. 
2 Mod. 51. ſed vide 1 Sid. 76. 1 Kb 285, 


2 Se 337. 384. 3. 4. 380. p. 


eee one executor, he 
mapretain to ſatisfy himſelf againſt his companion. 
T7 * 6. 30. contra 2 7 5+ Kal. 63. 4. An 


exec utor 


Tann, Laſ Wille, and Extentirs: 


executor might retain a debt due to himſelf from - 


the teſtator upon a contract; for though no 
action of debt lay againſt an executor upon a 
contract, yet it was a duty, and if be pleaded 
thereto, and took no advantage of it, it ſhould 
bind him; and alſo an action upon the caſe lies 
upon ſuch contract againſt an executor. Tru. 
1649. 10. 948. Sleddal and Bewerbant; vide 
1 199. Foun 1 i. Gow, Jac, 47 
Ye - 
" Bare brought an action br Aﬀemyſit againf 
\Greenholl, and had a: verdict ;:after the day of 
Ni Prius, and before the day in bank, Greenball 
dies; but judgment was entered purſuant to the 
ſtat. 47 Car. 1. e. 8. | Burnet: brought a Scire 
"facias on this judgment againſt the executor of 
© Greenhall,- who pleads a bond of 40 J. to himſelf, 
und which he retains,: and that he has not aſſets 
'witra. It was held, that the defendant could not 
retain againſt the judgment, being of a ſuperior 
nature. Burnet againſt Holden, Lev. 277. Ryn. 
= N 549, 559, 392, 783, 
00, - 
If an executor de fon tort waſtes the goods of the 
[y6ſtator; ſo that an action lies ſt him, by the 
ſtat. 30 Car. 2. c. 7. if may, yn Was 
indebted by ſimple contract to the ſecond, he may 
retain ſor his debt againſt the debt grounded upon 
the Devaſiavit, | for that ſhall not be accounted a 
debt ſuperior to a ſimple contract. nn 120 
"2 Feat, Wy 850 Ws ig 
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What 41 an executor may ; do auler Probate 


E may ſeiſe and take into his 3 any of 

the goods of the teſtator; he may enter into 

the houſe of the heir if not locked; and take the 
ſpecialties of debts; and generally he may do 
every thing that the office of — — 
: excep 


—_ 
* 
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except bringing actions and on oſecuting .ſuitg.”7 
may; 


9 E433 1H 418. pay debts, 
receiv ts,. make; acquittances and releaſes. of . 
debts ue — 5 teſtator, and take releaſes or ac 
quittances adde owing, by the . teſtatox. If 
before the probate the day for payment incur upon 
a bond made by ot to the teſtator, payment muſt. 
be made to or. by; this executor, though no will 
de proved, « on like pain of forfeiture as if the wills. 
had been. proved. . An executor may before pro- 
bete ſell or give away any of the teſtator's goods , 
or chattels. An, executor may aſſent to a legacy 
before probate, and it will, ſtand \g00d- It the 
1 N 98: after any of theſe acts are done, and 
fore. he has proved the will, yet the act ſo done 
all Gand fim and good; and pet if the executor, 
die before he has proved the will, his executor; 
cannot prove the will of the firſt teſtator, and ſo; 
me executor, to him; but if an executor be: 
= ral legatee,, and die before, probate, his exe 
cutor may have adminiſtration to the firſt teſtator, 
I the will annexed. 22, 23 Elz. lead v. 
Dyer 378. For goods of, the teſtator, 
taken from the executor, or a treſpaſs. done upon 
the leaſe land, or. a diſtraining ur impounding of 
goods or cattle, the executor, may, before he has, 
proved the will, maintain an action of treſpaſs, 
— 4 or detinue ; for theſe actions ariſe upon 
own poſſeſſion. Gre/brook and Fur, Plouid. 
157 Bube. probate an executor cannot main- 
tain an action of debt or the like; for he muſt 
therein ſhew, the will proved under the ſeal of the 
ordinary; and ſo he muſt, if he brings an action for 
. done, or goods taken away, in the teſta- 
tor's life-time, ſo as the teſtator himſelf was intitle 
to the action; and it, grows not upon the execu- 
tor 8 poſſeſſion. An exebutor granting the next 
avoidance of a church, which came to him from 
the teſtator, the grantee maintained, a guare impedit 
_ ſhewing, ea, the: Will. Dyer 1830. 
| 3 
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amen Ea, Wilk, end Exetitors. 


But the executor Rien hive” dens de as of ils 
own pdſſeffion' before the will proved, withy 0 
ſhewing the will under the ſeab o therordinary, as 
well as in actions of treſpaſs or epfevin for 

taken after the death of the teſtator. In the ci 15 


Gveysbrook and Natz © nich was an” 
wry of detinue b —.— $ taken 
and detained after che teſtator's death; the + phdintif 
ſhewed' forth tue wil proved; but ood does not 
ſhew it wis-neceſſary'3 -uporr* the executor's own. 
contract fbr the teſtitor's'\goods, 'as'f the executor 
ſdls cattle” or other goods of” the teſtator befare! 
the will proved, he may maintain an achon for 
the money before he has proved the will; "and 55 
this and the action of welpe, there ĩs no ne 
of naming him executor : Alrd the execut bes 
be ſued for debts of the teſtatoꝶ befbre probate, 
he ſhall not; by his own act of delaying the 12 
bate; keep off ſurrs; except he in due manner re- 
nounce, that ſo adminiſtration being granted, there 
may be ſomebody ſaable by the'teftator's eredltofs 
for debts owing by him; and the uſual plea of an 
executor renouncing the executotſnip is to. ſay, 
that he is neither executor, nor” hath' keminiffers# 
as executor; for if he is executor Either te Jure © or 
de we, it iſullſene; 242 0631470358 

f an obligee releaſes to the executor df thi 
obligor before probate of the will, it is x good 
releaſe if he proves the will age wc D. 4. 369 


£3 30QTL 


7 1 If an executd} before probate of the will brings 
an action of debt upon an obligation due to him 

as exeeutor but hen he declares he ſhews it in 
court proved; it being proved after the action 
brought, yer the action is well brought, becauſs 
he was executor before probate,” though by law 
he is not permitted to ſuè before probate; yet this 
deing proved, the impedimerit is removed ab initio; 
for by ſhewing the will to the court he harh ſatiſ- 
bed che ary wr which the law-requires. ' 2 Jon 
309. 


tie 


J ⁵—ʃ-˙ͥ˙rddi er To Woo. I. v1 WH WF WB AA” 


Dee 


Te „ OR. * 


- 


— — 


OY m — 4 


Teftaments, Taft Wills, and wh 
Vide Comb, 371. 
A, 389» F.. d. 71. oſs Yar? 


4. 648. pi 2. 1 7.3 
30. Ray. a 5 
An executor decem may. releaſe ar an 385 
tion, becauſe the right of the action is in him, 11. 
yet before Fand 1 e no action, Co. Lil. 
292. . Plowd.. 273. b. 281, 4. LETT s 
g Co, 39. 10 Ci. 52. Ag, 2 Mod. 10 
55 be J Pl. 39. 2 And, 199, Wal 
and Hayten, Hlutt. 30. Palm. 53. ro. Io, 
\ "a Salk., 302, 508. 306. 524131 wh . 


2 Refuſal of the Encoimfip” Soy" 


cs 


T HE ah bofors he 22 
ſtration, where 2 will. i is made, and execu- manner the exe- 


27. 


— 


tors named, if he know of it, muſt ſend out pro- \ — be 


ceſs againſt the executors to come and prove. the. 
will, and if they do not come they are to be ex- 


communicated z but if they come and. i. + ; 


te executorſhip; and refuſe to prove;the. will 


ordinary may commit-adminiſtration.. 3 H. 5. 14. 


9 Ed 4. . Plowd.\ 281. Perhaps allo they 


may be appointed executors at a future time, and 
not preſently. Refufal cannot be verbally or by, 
word, but ĩt muſt be by fone act recorded i in, the 
ſpiritual court, and therefore. muſt, be dane before 
an- eccleſiaſtical judge. 9 Ed. 4. 13. Plowd, 
184. 4. Vet Sir Ralph Rotolet having made Bacon 
lord keeper, Cathn chief juſtice, and the matter 
of the rolls executors, they wrote a letter to- the 
ordinary that they could not attend the executor- 
ſhip, and therefore wiſhed bim to grant admini- 
ſtration, which he did, and it was held good: 
And Catlin after his reſuſal entering and alſiguing 
aleaſe bequeathed to him by that will, and the ad- 
miniſtrator aſſigning it to another, judgment Was 


_= for the aſſignee of the adminiſtrator againſt 
23 Catliu's 
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Catlin's aflignee ; ; whereas if the refufal had been 
void, Catlin had continued executor, and his title 
had been the better ; and it was there ſaid, that 2 
refuſal might be by parol, and as well by a mat- 
ter of fact as a dude act. Broker and Carter, 
. 411. *. 1. Cre. Eliz. 92. Ar 272 
44. 135. Et vide 2 Brownbowe «8. 

ure if * had aſſi ned before refuſal, whe- 
r. he could afterwards: have renounced the exe- 
eutveſdip- If the ordinary himſelf be made exe. 
_ he may refuie before his commiſſary. 9 

d. 4 

If © me B. his executor who proves the 

will, and B. makes C. his executor and dies, C. 

may accept the executorſhip to B. and refuſe the 
executorſhip to A. Hayten and' Wolfe, Cre. Jur. 
614. may take the poſſeſſion of the goods of B. 

and waive the 3 — . 

mer 156, S. C. 

What will de. When an executor! hath Adminiſterocł he cannot 
termine the elec afterwards refuſe, becauſe he hath already accepted 
— —— IS executorſhip, and fo determined his election, 
refuſe or accept At leaſt the ordinary ought not to accept of his te- 
the executorſhi p. fuſal, but ſhould compel® him to take upon him 
the executorſhip. 9 Ed. 4. 47. Selling land as 
executor is adminiſtring. Plæod. 280. b. If the 

ordinary admits one to refuſe after he had admini- 

| ered, this ſeems good according to 36 H 6. 7, 

8. for there the executor commanded one to take 

goods of the teſtator's out of the hands of 
[ which he accordingly did, and afterwards 
executor refuſed before the ordina and admini- 
ſtration was granted to the ſaid J. 8: who brought 


an action againſt the party that took the goods 
from him, and there the. refuſal and comrnitting 
adminiſtration was admitted to be good; fo per- 
haps Factum valet quod fieri non debuit ; and it may 
be, that the ordinary did not know of the execu- 
tor's having TE Jon be admitted . ry 
F refu 


r 


ep ©» © CD 
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Damen, Loft Wille, ant Exccutots.” 
refuſal. After:refuſal and adminiftration cammit- 
ted; the executot cannot go back to prove the 


the will and aſſunbe the'executorſhip ; but if ad- 


miniſtration was committed only upom the execu- 
tors making default to come in upon proceſs to 
the will, the executor may at any time af- 


terwards come and 3 the will, and ſo undo 


the adminiſtration; and Baxter, 1 Len. 90. 
Gaal. 644 249. If after the refuſal it ſhould ap- 
pear to the ordinary, that the executor had admi- 

niſtered before, it ſerms that the ordinary may re- 
yoke this adminiſtration, and compel the executor 
to proceed andprove the will, for the executor by: 
adminiſtring has determined his election, and ac- 

cepted the office of executorſhip, and he cannot 
both accept and refuſe; beſides, any ereditor of 
the teſtator may maintain an action againſt him, 

having once adminiſtered; and the common plea: 
to free himſelf, and to ſhew that he is not a party 
ſuable for the  teſtator' s debts, being that. he nei- 
ther is executor, nor did ever adminiſter as-exe-, 
cutor, 'wherefore he having. adminiſtered, i it ſhall 
be found againſt him. It would: berwery incon- 
venient, that in the ſpiritual coutt there ſhould be 
no executor, and that neyertheleſ-there ſhould be 
anexecutor: in the courts at Meſiminſter. As the 
point of adminiſtting is ſo material, as to being ad- 

mitted or not admitted to refuſe, it will be proper 
to.confider hat ſhall be ſaid an adiniſtring by 
an executor, ſo as to determine his election, and 
what not. 36 H. 6. 7. Some will perhaps con- 
ceive, that the act of the executor in:the/before- 
mentioned caſe, where he only commanded one 
to take the gooda of the teſtator out of the hands 


cf J. 8, was no adminiſtration; it is true in that 


book it paſſed ſub ſilentio, and is not expreſsly ſaid 
to be an adminiſtration; but lord Dyer ſpeaking of 
that caſe in. the caſe of Grey/brook and Fax, ſays ex- 
preſsly, uw the 0 RE . have 1 — the 

executor's 
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 Tepamenti,, Taft Will, au Executors;: 
executor's refuſal; for, ſays he, when the execu- 


tor had once internieddled, he ſhould not have 
been ſuffered tui refuſe ; ſo he clearly admits that 
to have been an adminiſtration: And in other: 


booles it is ſaid, that if an enecutor takes goods of 
the teſtator and converts them to his .own uſe, this 
isar adminiſtration. 20 Ed. 4. 17. and 21 Ed. 


4. f. If he ſues for the debt of the teſtator, it u 


an adminiſfratiom. 8 H. 6. 35. If the wife take 
more apparel of her own than is neceſſary, this is 
an adminiſtration, but if by aſſent or deli of 
the executors, it is not. 21 Hd. . 521 H. 6. 
T9, 20. 33 H 6. 37, 8. If oe ether pays 
debts of the teſtator, or receives debts, or makes 
'for them, or demands the teſtator's 
debts as executor, or gives away goods which were 
the teſtator s, or delivers of the teſtator 
for ſees about proving the will; all theſe are full 
and clear'adminiftrations as ——— Dyer 166. 
13 E. 3. Hr. 91. Dyer 135. 26 H. 8. 1,8; 
Koko. 63. 8. N & 36. 11 H. 4. — 2'Brownl. x8. 
But if hel only lay out his on money for fees, 
this is no adminiſtration; ſo. if he pays debts with 
his own' moriey, and if hero it about funerals, 
21 Ed. 4. 5. 10 H. 7. g. a. But ſome difference 
may be between acts: done by one named exe - 
cutor, and a ſtranger, via. to make him an execu - 
tor of his own! wrong, «whereof we ſhall ſpeak 
hereafter, '': Tf one being ſued as executor, take 
upon him-and-plead in bar as executor, this is an 
adminiftation. 9 E. 4. 12, 13. H. 6. 317. 
a. "Vide Salt. 308. If goods are deviſed to an 
executor, and he takes them without the aſs 
ſent of the other co- executor, it is an admi- 
niſtration, for a deviſee cannot take goods de- 
viſed without the aſſent of the executor. 11 
H. 4. 84. If the executor ſeiſes the goods of 
the teſtator, it is an adminiſtration. 8 H. 6. 
Stokes and Parte. And. IT. Mor 14. pl. 35. 


N. Bend. 74. pl. 115. Dyer 166. p. 10. 
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Kr e re ae 
before*protiate of the will releaſes am action to the” 
debtor of the teftator, this is 4 conſent to the ex- 
etoftp! fo pt he clot afterwtds refuſe w. 


2251 in , Wilkinſn and Tamm, 39 alone 

TY 5M two A ip —9 5 — 
997 rover the Will n the nate 
the will 'ﬆ the a e this Spree 


ed Hbt. e to the probate, Eo 


rich nn IN with 2 el. oo the probate? 


hake h "executor ifhe dif not —_ 
8. F. F. If chere be twoexeruts 
and one of the only proves the will, and ecke 
eee e e takes and fei 
es" this eh 5 h 
Az. 858. *. * . ry! Mig TE 2 I 
If an executor e the oath, Sivuſh 
yeat entered, He cannot after refuſe- 1 — 
80 if he Fo uniſter, he can tafter reno 
2 2 5 ion 1 E 1 


11 1 j 35%.9 


= 1300 


cutors. 


3310 


* if there yg cena PEP 1 3 ſeveral 


C. and . only refuſes, and the will i i provedexecutors and 


dy 105 others, then 4. continueth executor not- 
Maca fi refuſal, ſo as be may ſtifl releaſe 
debts of the teſtator, and debts owing by the tefta- 
tor may be teledſed to him. 5 Co: 18 E. 2. 
Bro. 837. If à ſuit be commenced by or againſt 
the executors, it,muſt not be only in the name of 
B. and C, but ＋. muſt be added as F or 7 
ſendant. 22 E. 2. 6-16, 41 | 
E. 4. 24. Fot ie will being Shores, all 3 
executors 


ſome only.refuſe, 


dee M 


d 1205 cu | 
their 2 rg name of all the 'execytors 12 


cording). to the will.; but when, an action is 


brough d executors, the party need not per- 
haps take notice of more executors than thoſe who 
25 proved the will or do keine for i it is no 


plea for them, 0 ſay th at there, i is another 


qutor, without ſaying ale he bath, adminiſter- 
EN. 38. a: 9 Co. 37.5 32 H. 6. 


9 8 277 | E. - GHMIIIND 51 
F — Ward proves the 
will. 10 10 dies, the ther e execut 8 he never 


executor tle he makes an actual renungiaton, ſo 
t intitle the ase t adminiſtration 
— 7 [0.8 ining ona ks [Houſe and Lord 
ob alk. 311. For he might have, come in 
when, be pleaſed, and could not Er during 
the Tie of BI 55 proyed. Sall. 33 Far, 39. 
ver 160. pl. 42. 9 Ce. 37. a. 
Il there be 8 executors, and one renounces 
before the ordinary, and the others prove the will, 
us et by the common law be that renounced may at 
any time come in = adminiſter ; and though he 
never acts during the life 9 f his companions, yet 
after their death he may — n him the exe- 
: Ren of the wlll * "Hoſe wy L Petre, Salk. 


"If there be ;vD executors, an ohe proves the 
will, the ri igbt is ; in both, and the other cannot re- 
: fuſe till after the death of bim 1 proved i it, 15 


801223 


\ 
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he may. Brook and Stroud," Fur. 39, - Salk: 
— — Tr And though he does refuſe, be 
may afterwards adminiſter. at his pleaſure. 9 Co. 
a. And, I27. \ Kehw. 207. 5. N. Bendl. 15 
1 18. 2 Brownl. 58. But if all; the executors 
refuſe, and thereupon, adminiſtration is granted, 
they cannot afterwards adminiſter or act as exę- 
cutors. Cro. Eliz., 292. Maar 272. * . „ 
Lan, 135. 2 2 Brewnl 10 1 *. 50 
of the Probate of Will. r Hef 
nad 
H E. proving mills i ande ſpiritual court; 
T yet in ſome manors b .preſeription-wills fore ham thy 
are to be proved before the ſteward, though no vill mult be 
lands: are — deviſed. 2 K. 3. Fitzh, 4. e 
9 C. 43- The: proving wills in the ſpiritual 
court is not of ancient but of late date. 11 H. 7. 
12. Pletud. 279. The proving before the ordi- 
nary 3 particular or ſpetial; by general is 
meant the m litan or arehbiſhop, before 
whom it is to be proved if the teſtatot have goods 
valuable, called bona netabjlia, in divers doceſeg, 
where he is: the ſuperior. ; 
There have been diverſaty of opinions about nou! send, 
Wing ſhall be ſaid. -bona notabilia; ſome holding of what value to 
that they muſt be of 40 5. value; ſome 5 J ſome be. 
10 J. and ſome have held, that che value of a pe 
is ſufficient. to draw it to the archbiſhip from the 
patticulat biſhop; but that matter ſeems to be ſet- 
tled by the gd Canon, made 1 Far. 1. whereby it 
is ordained, that. 5 /. ſhall be thę ſum or value of 
bona notabilia; and that none ſhall be ſaid to have 
bona notabilia unleſs he bath goods in ſeveral dio- 
ceſes to the value of 58. There is in the ſaid — 
this proviſo, that where by compoſition or cuſtom * 
in any dioceſes, bona" notabilia are tated at any 
n ſum, the ſame ſhall continue not ; 
cue: in 


250 


What ſhall be 
bona notabilia, 


hal ſand as bona notabilia. 


Damme, 3 


fin the dioceſe of London it is 10 lb arm 
2 35. J]-and/that- if any har, dib5;s 

any „ther goods whichq 105 
=” a abu im, half not cauſe that admini.. 
raten ſhall be committed, or 9 oved be- 


erer "Vide 3 B. l. 353. 7. 5. 
1. 354 P. 27 3, 4, 
Debts owing | to ©  teſtator: eee 
well as goods in poſſeſſion, if they are of value 
ſufficient; but an obligation in the penal ſum of 
I. conditioned for the payment of a leſs ſum, 
Prat not be taken to be bona-natabilia, though the 
bond be forfeited ; but a debt of 5 J. or more, tho 
it be deſperate, or:due rom: the ting, againſt 
hom no ſuit can be bat b 5 yet this 
A man hath goods 


af the value of 5 L in one dioceſe, and a leaſe for 


Whether the 


years of the ſame ualue in another idioceſe, theſe 
are Jona notobila, by which the archbiſhop ſhall 
grant adminiſtratzen, though the leaſè for years is 
not a thing moveable, nor | bonum, but it is 
au chattel, as the plending is 3 1. 353. H. p. 
1, 2, 3. Lib. Iatr. mal Cabin. gs: [Lutw, 
30. 2 Lutw. 994. fot 

As the perſon of the debtor * moweuble and 


Leben ſhall. be . 'tranſitory,' debts ſhall be ſaid to make bona notabi- 
boos notables lie where the bonds and other ſpecialties be, and 
debtor or ereditor hot where the debtor inhabits or dwells. If a man 


is in, or where 
the bond or 


ſpecialty is. 


hath goods of the value of 50. in one dioceſe, and 
an obligation of greater value in another dioceſe, 
the obligation being made there. alſo, theſe are bon 
notubilia, for whichithe-archbiſhop»ſhalligrant ad- 


miniĩſtration. Ong A. 353. H. p. 3. If a man 


dies (inteſtate (having ſeveral debts upon obli- 
Dees, "abs debts M be faid 
Jona notabilia where the obligations are, and = 
where the debtor or debtee is. 7 retobridge and 

\Taylen, 3 D. A. 353. H. p. 6. Luke à mer- 


8 Ireland was obliged in $61. to one D. in 


London; 


* * 0 
«a. AS AY r 


nnn mc _ wu oG. wie aw © 


r 


. 


—— 


— — _ 1 — * * — =, 
„„ 6 mo = ns #5, = Ha SS 


D rer W ww = w= Y wa 


3 
* 


z 


tion, andthe recovered upon it; for the admini- 
ration ſhall be committed in the place by the or- 


Aa man dies in a divceſe. not having an good 
Gere, but hath luna notabſlia, i in any oh Ji 


Tetaments," Loft Wills, and Entcttors. 25 


-London; the | obligation was made in rand, 


dut all times remained in London ; D. died 
inteſtate in che county of in England. 
The biſhop in Ireland committed the adminiſtra- 
tion to the ſon of D. and he releaſed; the arch- | 
of Canterbury committed the adminiſtration | 4 
in England to the wife: of D. who had the obliga- 


dinary where the obligation was. at the death of 
the inteſtate, and not here the debt began, for ĩt 
isnot local. Dyer 3058. Byron and Byron, Cre. 
Elz. 472. Ney 5. f debts without ſpecialty, 
being Bona notabulia, wide 3 D. A. 353. H. 4. 
Der 30g. a. Adargine. 3 Keb. 163. Comb, 
92 Carth. 374 Cro. Elia. 472. | 
: If one hath à judgment in any of the courts at A A jodgment 
Weſtminſter, this makes bbna- notabilia, though the bons notabilia, 
aktion upon which it was obtained was laid in ano- 
ther county. Gold and Strode, Carth. 148. 
Mod, 344. Far. 15. Salk. 40. Lutw. 401. 8 
Ad. 136. Mod. Caf, 244. 2 Show. 437. 


g A man dies i i. 
er dioceſe, —— 

it will be ſufficient bona netabihe for the archbiſhop ene, the 
to grant e pd Se. 3 D. A. 353. H. — thall 


e one hath not Ain: wetabilis In ers. dioceſes, w —_ bona no- 
fo as of right the proving the will appertains not tabilia not ia di. 
to the metropolitan, and yet the will is proved be- — 
fore him, this is not merely void, but ſtands in biſhop is not 
force till it be reverſed by ſome ſentence upon ap- "oh but veid- 
peal. Vere and. Zefferys, Moor 145. 5 Cb. 30. a. ; 

But if one hath bona netabilia in diverſe dioceſes, Probate before 


or in a peculiar and a dioceſe, and the will is the particular 


ptoved before the particular biſhop within whoſe — 
dioceſe part of the goods are, this is utterly d dioceſes, is 
without a reverſal'; ſo if proved before the N nnn 
culiar, 41 145. 'S Go, 30. 4. „ OUT! "If . ) 


deny — hls 5 


336 "Tefaments,” Laſt Wills, and Executor. 
Where the will If one have bona notabilia both in the province 
—— of Canterbury and alſo in the province of York, the 
dona notabilia will muſt be proved either before both 'metropoli- 
— pro- tans, if within each of their juriſdictions there be 
ond York | ona notabi ia in divers dioceſes ;i-or-elſe if there be 
and where if in huna notabilia only in one dioceſe. in each province, 
power "oy then the will muſt: be proved before the particular 
In ſoeral dicceles biſhops in thoſe ſeveral provinces in whole dioceſes 
ja the other. the goods are, If the teſtator hath bona notabilia 

in divers dioceſes. in one province, and hath goods 

but in one dioceſe in the other province; then in 

the firſt caſe the will is to be proved before the 

x metropolitan;'and in the other before the particy- 

x > biſhop; the like law is in the. caſe of peculiar 
juriſdictions. If a man hath'bona.notobilia in Jre- 
land and in England, and dies inteſtate, there ſhall 
be ſeveral ad miniftracions granted; wiz. By the 
archbiſhop of Dablin for all within bis province, 
and by archbiſhop of Canterbury for all within his 
province. [Her Hale, ſo if in the. provinces of 

Canterbury and Tord, 2 Lev. 86. and adminiſtration 

granted in one province, is vvidias to the other, 

- becauſe they are diſtin ſupreme. juriſdictions, 

Hlard. 216. Salk. 39.] But it ſeems; to be in- 

tended, that he had 1 in divers dioceſes 

within each proyince, or goods in Each; dioceſe, 

for otherwiſe it ſeems it ought to be granted by tbe 

lh ordinary here the goods are, and not by the me- 

12 3 D. A. 352. G. 5 1 Da. 7b 
mm 3 4 4 Ane "Die 303.5 
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e ee c * Force and Strengd f the Probate. 

wy E H E will being proved undeiithe ſeal of the 
| ordinary, ſome haue held, that it cannot be 

plaintiff is execu- denied whether it be a will proved or not, thoug" 


CY the proof be but indorſed on the back, viz. that it 


eſtoppel, * proved. 9 Ed. 4. 47. 22, Ed 4. mes - 


, £ ak a Ads. 
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H. 6. 52. But notwithſtanding this, the de- 
fendant may deny that the plaintiff is executor, 
as not being concluded nor eſtopped by the pro- 
bate ; for the ſeal of the ordinary is but matter of 
fact, and not matter of record; nor are the ſen- 
tences of divorce, and the like, in the ſpiritual 
court, judgments or matters of record, as hath been 
often held. Pletud. 282. 7 H. 6. 13. Parry v. 
Parry. 44 Ed. 3. 32. 19 A. p. 2. 2 Roll. Abr. 
576. Pp. 2. Roll. Rep. 305. 3 Bulft. 250. Tel. 
115. Brownl. J. 2 Mod. 168. 2 Vent. 179. 
Lutw. 891. 3 D. A. 414. p. 1. 

The probate of a will cannot be controverted at 


common law. Sir Richard Raines caſe, Lord 


Raym. 262. 12 Mad. 136. 

Though neither the courts of law, nor the 
court of equity can determine the validity of a pro- 
bate adverſarily; yet if it comes incidentally, and 


the incident is admitted by the parties, thoſe 


courts may determine it, and hold the parties 


dound by their admiſſions. Sheffield v. The Ducheſs 


of Buctinbam, Att. Rep. 630. 2 Eg. Caf. Abr. 


* is a queſtion whether. the probate or regiſter 
of a will be evidence to prove a pedigree. Dili 
v. Polbil, Lord Raym. 744, 745. | 
According to Holt chief juſtice, the regiſter's 
book is good evidence to prove a will concerning 
lands. St. Leger v. Adams, Lord Raym. 731. 


The deviſe of a perſonal eftate is nat looked upon to 


be of any effect until probate is made of the will by 
the executor ; neither can an executor or other perſon 
give a will in evidence concerning a perſonal chattel 
without producing the probate ; for this will is no will 
until it has received a ſanction, or an allowance 
of it in the ſpiritual court, for they are to judge 
whether it be a will or not, and the temporal courts 
are not to look upon it as a will till probate be made; 
and in trover for . WIS a teſtator gave to 

| t his 
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Tefaments, Laf Wills, and Executerr. 
his ſiſter in his life-time, brought againſt his exe. 


cutor for them, who would have given in evidence 


A former will, to have ſhewn that he had no power 


to give theſe goods; ; this was refuſed, becauſe he 


ought to haye produced the probate; per Ward 


chief baron, Chaunter v. Chaunter, 11 Vin. Abr. 


as; Pl. 20. 
Though an ad- tis charged by the bill, that the plaintiff is the 
is repreſentative of * late Mr. Tull, and has taken 


miniſtration 
ROD out, out adminittration, and by that means intitled to a 


ling are bin, demand againſt the defendant ; neither the title he 
5 procured ſets up objected to, nor the adminiſtration denied 


comey — by the defendant's anſwer; and therefore though 


ing, in equity it the adminiſtration was not actually taken out till 


2 I ſome time after the filing of the þill, yet, as the 
— . — plaintiff has procured it, before the cauſe comes to 
defendant may à hearing, in equity it is very ſufficient, though 
crave oyer of the hot gooꝗ at law, becauſe there the defendant ma 
letter of admini- 8 Y 
crave oyer of the letters of adminiftration ; but no- 
TY thing is more frequent in this court than where 
plaintiff has a right to a diſtributory ſhare, an 
the adminiſtrator is not made a party to the ſuit, to 
order him to be brought before the maſter, and 
the bill is never diſmiſſed in ſuch a caſe for want 


of his being a party. Tull y. Lutwidge, 2 Ait. 


| Rp 299: pl. 110. 

ker itual court ore the year 1718. the method was to de- 
vbliged to deli- liver out a will of land to be proved at trials or on 
land on ſecurity. commiſſions, upon ſecurity. Since that, the re- 
++ - - Siſters have refuſed to deliver out the will, but in- 
12 upon being paid for attending with it; and 
where it was wanted at a diſtance, their demands 
run very high. In this caſe an order was made 
(upon producing three precedents ) that it ſhould 
be delivered out on ſecurity : it being a bill brought 
by creditors and 3 who were not likely to 

ſuppreſs it. 2 Str. 961 
te of a w The ſeal of the eceleſiaſtical court (as to goods 


Prone and and chattels) doth authenticate the will, and is 


thattels, how far 
evidence, | not 


Ch. 
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not to be contradicted; becauſe, as there is no way 
in the temporal courts to prove the will relating, 
to chattels, it muſt go on in the ſpiritual court, 
ind the determination muſt there he final. For 
the temporal court cannot make a judgment con- 


cerning the will, contrary to what was made in 


the eccleſiaſtical court; and therefore, if a probata 
is ſhewn under the ſeal of the ordinary, they can- 
not give in evidence that the will was forged, or 
that another perſon was executor ; but they may 
give. in evidence, that the ſea] was forged, or that 
there were notabilia, becauſe it is not in contradice 
tion to the real ſeal of the court, but it admits the 
ſeal, and avoids it. And ſince the eccleſiaſtical 
court hath now the probate of wills ſettled by 
cuſtom, the temporal court cannot prohibit them 
in their inquiries whether the teſtator was compos 
nentis or not, or whether the will be revoked or 
not, becauſe that is neceſſary for authenticating 
the will. Str. 671, 672. 

Where the probate is loſt, an exemplification 
of it, from the a& of the ſpiritual court, hath been 
allowed as evidence of the will being proved, 
Stra, 412, ' 


To what Time the Probate or Refuſal ſhall 
| relate. 


339 


5 OTH the proving and refuſal have relation probate or refu- 


to the death of the teſtator ; As to the pro- fal ſhall have r- 
lation to the 


death of 
caſe of Grey/brook and Fox, Plnwd. 281. 4. 283. tot. . 


ving lord Dyer is expreſsly of this opinion in the 


and the reſolution alſo of that caſe proves the 
lame, There adminiftration being granted before 
the will proved, or notified to the ordinary, the ad- 
miniſtrator ſold ſome of the goods to J. S. and 
afterwards the executors proving the will, brought 


2 2 | detinue 
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detinue for the goods againſt J. S. who pleaded 
this adminiftration and ae, and thereupon the 
executors demurred, and judgment was given for 
them, as having, by proving the will, difproy 
the adminiſtration ab initio : And the refuſal 
have the like relation, elſe could not the adminiſ- 
tration relate to the death of the inteſtate, as it 
doth to ſome purpoſes, viz. to have an action of 
treſpaſs for goods taken before adminiſtration com- 
mitted, and to have a rent growing payable in the 
mean time. 18 H. 6. 22. 9 Ed. 4. 335 47- 3 
Co. 28. 36 H. 6. Dyer 110. | 
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CHAP. VII. 

What Things ſhall come to the Executors | 
What go to the Heir; Of Parapherna- 
lia; What ſpall be Aſſets ; The Power 
of an Executor; Where, upon -the 
Death of one Executor, the Surplus ſhall 
ſurvive ; Mben the Executor ſpall haue 
the _ of the perſonal Estate; 
What debts ought to be firſt paid, 
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H E executor ſhall have all leaſes for years, Ciutteli teat, 


1 lands extended on any judgment, ſtatute or 
izance, all arrearages of rent due at the 

death of the teſtator. --i bub 
The intereſt in the liberty of a priſoner in exe- 
cution for debt is a chattel perſonal, and ſhall go 
to the executors. The intereſt which one hath 
in an apprentice is a chattel perſonal, and ſhall go 
to the executors : The executors ſhall alſo have 
all the teſtator's cattle, as bulls, cows, oxen, kine, 
ſheep, horſes, ſwine, and all poultry, houſhold 
ſtuff, money, plate, jewels, corn, hay, wood ſever- 
ed from the ground, wares, merchandizes, and 
ſuch like movables. If the teſtator have any 

tame pigeons, or deer, rabbits, pheaſants, 

partridges, they ſhall go to the executors ; — 
though they were not tame, if they were kept 
alive in any room, cage, or ſuch like place; ſo 
iſh in a trunk; alſo young pigeons, though not 
W tame, 


* 
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tame, being in the dovehouſe, and not able to flie 
out; but the old ones ſhall go with the dovehouſe 
to the heir. Hounds, greyhounds and ſpaniels, as 
they may be valuable, and may ſerve not only for 
delight, but for profit, ſhall go to the executors, 
If a man ſeiſed for liſe, or in fee or tail in his own 
right, or in the right of his wife, or for years in 
the right of his wife, and ſows the ground with 
corn, but dies before it is ripe, his executors ſhall 
have it, and not the wife or heir ; but graſs ready 
to be cut for hay, apples, pears, and other fruit on 
the trees, ſhall go to the wife, and if they be upon 
his own inheritance, ſhall go the heir : The rea- 
ſon of the difference is, becauſe the former comes 
not merely from the ſoil, without the induſtry or 
manurance of man, as the latter doth. Hops, 
though not ſown, if planted, and ſaffron and 
hemp, becauſe ſown, ſhall go to the executors, If 
the wife had the leafe for years as executrix, and 
the huſband ſows the ground with corn, and dies 
before it is ripe, the corn ſhall go to his executors, 
at leaſt ſo much as is more than the yearly rent of 
the land : But if the huſband and wife were joint- 
tenants of the land, ſhe ſhall have the corn, and 
not his executors. Queſtions have ſometimes been 
put touching coppers, leads, furnaces, fats for 
dyers or brewers, pales, rails, glaſs in windows, 
tables dormant, wainſcot doors, Jocks, keys, and 
fuch like, whether they ſhould go to the heir or 
executors. 21 H. 7. 26. An executor taking 
away a furnace which was ſet in the middle of a 
houſe, and not fixed to any wall, the heir brought 
an action of treſpaſs againſt him, and it was ad- 
judged for the heir, that this ſhould go as part of 
the freehold and inheritance of the heir. In the 
caſe of Day and Auſtin, Walmeſly ſaid that lord 
Dyer's opinion was, that where the furnace is not 
fixed to the wall, the leſſee might, within his 
term, take it away, but not if it was fixed to the 
wall, for there it would ſtrengthen the _ 
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&re. Elz. 347. Owen 70. Vide 3 D. A, 315. 


ſcot, poſts fixed, milſtones, doors and keys, go to 
the heir: Pictures and glaſſes, though generally 
ſpeaking, no part of the freehold, yet if put up 
inſtead of wainſcot, or where otherwiſe wainſcot 
would have been put; ſhall go to the hei; for 
the houſe ought not to come to the heir maimed 
or disfigured. 2 Fern. 2. 4 Co. 64. 4. 
If a cheſt with deeds be ſhut, the heit ſhall have 
the cheſt alſo; but if it be not ſhut, the executor 
ſhall have the cheſt. 41 Ed. 1:2. 14 H. 4. 30. 
36 H. 6. 26. 18 Ed. 3. 4. 3 H. 7. 15. But 
this diſtinction ſeems not to be well taken; for if 
it be a box purpoſed for the keeping of the deeds; 
the heir ought to have it whether locked or open: 
On the other hand, if it be a box deſigned for 
other uſe, as for the keeping linen, &c. in, it can 
not be ſaid to be appurtenant to evidences, altho* 


ſome be in it, for ſo may other things alſo ; ot 


perhaps it may be a valuable cheſt curioufly in- 
laid, or an India cabinet of great value; ſurely 
this ſhall not go to the heir, when perhaps there 
is not perſonal eſtate ſufficient to pay the teſlator's 
debts, as too often, ts the creditors of gaudy 
courtiers. | 
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* But in the caſe of Harvey and Harvey, M. 14 Geo. 2. in tro- 
ver by the executor againſt the heir, it was beld by Lee, chief juſtice; 
that hangings, tapeſtry, and iron backs to chimnies, belonged to the 
executor z who recovered accordingly againſt the heir. Harvey and 
Harvey, Stra. 1141. , 

And the law ſeemeth now to be held not ſo ſlrict as formerly 
and if theſe things can be taken away without prejudice to the fa- 
brick of the houſe, it ſcemeth that the executor ſhall have them; 
as tables although faſtened to the floor; furnaces, if not made part 
ef the wall ; grates, iron ovens, jacks, clock-caſes, and ſuch lik®, 
although fixed to the freehold by nails or otherwiſe. 2 Burg's 


Eocleſ. Law 648. 
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J. p. i, 2, 3, 4 Glaſs in the windows, wainſ- 
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What Things ſhall go to the Heir, and not to the 


Executor. | 
The executor I F there is a mortgage in fee, and two deſcents 
ſhall haveamort- I caſt, and there is more due on it than the value 


— — = of the land, and though the mortgagor ſays he will 


and more due not redeem, yet it ſhall go to the executor, and 
than the land not the heir, the equity of redemption not being 
worth. forecloſed or releaſed. Tabor and Grover, 2 Vern, 


1 
1 But if a mortgagee in fee enters for a for- 
fee in pofleflion feiture, and after ſeven years enjoyment abſo- 
oye tp? lutely ſells the land to J. S. and his heirs, 
it mall go tothe this eſtate ſhall not be looked upon as a mort- 
heir of J. S. and gage in the hands of J. S. but ſhall go to 
— to hu crecu His heir, and not to his executor. Cotton and 
ö Ths, Vern. 271. 
Mortgagee in fee A man having ſeveral mortgages, one in fee, on 
— —— a which he entered for a forfeiture, deviſed thoſe 
his daughter and lands which were mortgaged in fee, to his two 
her heirs, it ſhall daughters and their heirs, and the mortgages to 
range ws them, their executors,'&c, One of the daughters 
— died, her ſhare of the lands which were mortgaged 
in fee, ſhall go to her heir, and not to her executors; 
for it was the teſtator's intent that thoſe lands 
ſhould paſs as a real eſtate, though between — 
and a mortgagor they were but a mortgage. Ny. 
and Mordaunt, 2 2 581. 

Though the heir If the heir of the mortgagee forecloſes the 
forecloſes, the mortgagor, yet the land ſhall go to the executor, 
—— unleſs the heir thinks fit to pay him the mortgage 
tore. money, and then he may have the benefit of the 

mortgage. 2 Vern. 67. 
| A mortgage tem If a man purchaſe land in his own name, and 
attending the in- takes an aſſignment of a mortgage term in the 
heritance, ſhall name of a truſtee, yet the term ſhall attend the in- 
bu to the her, heritance, and go to the heir. Tiffin and Tiffin, 
1 Vern. 1. So if a purchaſer takes the mortgage 
8 b | term 
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term in his own name,and the inheritance in the 
name of a truſtee, it ſhall go to the heir, though 
not mentioned that it was to attend the inherit- 
ance. North and Langton, 2 Ch. Ca. 156. 2 
Cha. Rep. 271. 

If a woman who is Cęſtuy gue truſt of a term, $o a termattend- 
having the inheritance in her, marries and dies, ing an inherit- 
the term ſhall attend the inheritance, and not 
to the huſband as her adminiſtrator. Beſt and 


Stamford, 2 Vern, 520. Salk. 154. Vide poſtea 
the — of Chapman and Bond. 12 Hof 
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Paraphernalia. 


AP A preter, et Qupm dos, quam uxor affert ; à The derivation 

pio fero. TagpaPrpe bona, que ſponſa preter — meaning of 
conſlitutam dotem ſecum, affert. Vide Minſing. upon _— 
the Inſtitutes 97. The Petit Cuſtoms of Normandy, 
Ch. de dinaire de fems 395. In our law bona para- 
phernalia, are the woman's apparel, jewels and 
other things which in the life-time of her huſ- 
band ſhe wore as the ornaments of her perſon, to 
be allowed at the diſcretion of the court according 
to the quality of her and her huſband. Vide 18 
Ed. 4. u. and 12 H. 7. 25. Lynwood 126. 
Bratton 92. | 

The wife after the death of her huſband ſhall The wife after 
have her neceſſary apparel for her body, and not the death of ber 
the executors 'of her huſband. 37 * 6. 28. —— 
If ſhe takes more ſhe ſhell be taken to be an exe- ſary apparel. 
cutrix de ſon tort. Roll. Ab. 918. O. p. 2. The 
wife ſhall have convenient apparel, and this ſhall 
be determined by the diſcretion of the juſtices. 
33 H. 6. 31. 37 H. 6. 2. Bro. Admmiſtrator 
6. Bro. Executor 19. Fitzh, Executor 24. 
If the huſband delivers to the wife a piece of 
cloth to make a garment, and dies, although it be 
not made into a garment in the life of the huſband, 
yet the wife ſhall have it, and not the executor — 
the 


% 
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the huſband, in as much as it was delivered to her 
for this intent; but againſt the debtee of the huf: 
band the wife ſhall have no more appare] than is 
convenient. Mich. 40, 41 Eliz. Harwell and 
Harwell, Roll. Ab. 911. 

Sir John Davies by will deviſed the uſe of 130 
pearls, and of a diamond chain to his wife du- 
ring her widowhood, ſhe entering into ſecurity to 
his daughter for delivering them to his daughter 
when ſhe ſhould marry or die: Sir John's lady 
had wore theſe jewels in his life-time as the orna- 
ments of her perſon, and was the daughter of a 
baron of England and earl of Ireland; and after 
Sir John's death ſhe married Sir Archibald Douglas, 
againſt whom the adminiſtrator of Sir John Davie 
brought an action of traver for theſe jewels : All 
the court agreed, that the huſband, during the co. 
verture, might diſpoſe, give, fell, or alien at hi 
pleaſure, all the wife's jewels, ornaments and ap- 
parel. Richardſon and Croke ſaid, that he might 
dy his laſt will diſpoſe of all but the neceſſary ap- 
parel ; but it was faid by Jones and Barkeley, that 
he could not diſpoſe of the convenient apparel and 
ornaments of the wife; for by the Jaw of con- 
venience and reaſon they are veſted in the wife by 
thedeath of the huſband, and his will cannot pre- 
vent her of them no more than heir-looms, and 
where the cuſtom is, that the wife or children ſhall 
have rationabilem partem bonorum, the huſband or 
father cannot by .his laſt will give thoſe goods, yet 
in his life he may diſpoſe of them. Richardſon and 
Croke would not. haye the wife to have any part of 
the goods of the huſband but apparel of neceſſity, 
to cover nakedneſs, and defend her againſt the 
cold. Barkeley and Jones would have neceſſary 
and alſo convenient apparel, and this cannot be 
given from her by the laſt will of the huſband and 
this conveniency, and reaſonable apparel and or- 


naments of the wife are to be determined by thediſ- 


cretion of the juſtices, having conſideration of the 
2 eſtate 


Urne A. a 7. 
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eſtate of the huſband and wife, and the debts of the 
huſband; and this is to be moderated more or leſs 
according to the ſaid circumſtances; and in the 
caſe in queſtion theſe circumſtances induced them, 
that the jewels appertained to the wife, The huſ- 
band was a knight, and king's ſerjeant, out of 
debt, had but one daughter, to whom he had 
given a great portion ; the wife was deſcended 
from nobility ; the huſband had ſuffered the wife 
during his life to uſe them as the ornaments of her 
perſon ; he even thought them convenient for her 
during her widowhood ; and theſe circumſtances 
induced Barkeley and Jones to be of opinion in this 
caſe for the defendant ; there is no book againſt 
their opinion. 33 H. 6. 31. EY . 2. 38 
E. 4. 11. 1 Eliz. 166. 12 H. 7. 23. After- 
wards Croke ſaid, that he agreed in the whole with 
Barkeley and Fones, ſaving that the huſband in this 
caſe had deviſed them to the wife during her 
widowhood, otherwiſe ſhe ſhould have had theſe 
things. Hil. 9 Car. Lord Haſtings v. Douglas, 
Jones 332. Cro. Car. 343. 3 PD. A. 358. p. 9. ä 

Four gold chains, twenty-eight dozen of gold Gold chains a 
buttons, and an agate, were allowed to be the buttons allowed 
1 of a viſcounteſs. Mich. 27, 28 Eliz. * Paraphernalin. 

Viſcounteſs of Bindon's Caſe, Moor 213. pl. 354. 
And ſaid by Manwoed chief baron, that — of 
the value of 500 marks were a good allowance for 
ſuch matters. 2 Leon. 166. 

The huſband deviſed the wife's jewels to her for The huſband de; 
life, the remainder over to his ſon; one point of viſes the wife's 
the caſe was, whether they ſhould go to the ad- —_— 
miniſtrator of the wife, being her paraphernalia? wn ay Os — 
And though it was agreed, that where a huſband of 
dies inteſtate, or does not by will diſpoſe of the 
jewels of his wife, ſhe may claim them (in caſe 
there be no debts); yet as he may deviſe them, 
and as he has in this caſe given them to her for life 
only, -and ſhe has not — any election or claim 


fo 
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to them as her paraphernalia, they cannot | 
her ETA Vern. 246, 5 21 
A. died indebted by covenant, his perſonal eſtate 
nalia ſhall not be not being near ſufficient for the payment of his 
— uy" 5 a bill 2 hae plat —_—_ to have 
affeQing the real the deficiency of the perſonal ſupplied out of the 
— real aſſets: A queſtion aroſe, whether the widow's 
aphernalia ſhould be liable in eaſe of the real 
aſſets ? ſince bona paraphernalia are perſonal eſtate; 
and the rule is this, all the perſonal ought to be 
applied in exoneration of the real eſtate. Lord 
Chancellor : 1 take it, that bona paraphernalia are 
not deviſable by the huſband from the wife any 
more than heir-looms from the heir ; ſo that the 
right of the wife to the bona IG is tobe 
preferred to that of a legatee. Though a mort- 
gee or bond-creditor may ſubject a legacy to 
bis debt, yet the legatee ſhall in equity ſtand in 
the place of the mortgagee or bond-creditor, and 
take as much out of the real aſſets, as ſuch cre- 
ditors ſhall have taken from the legacy; where- 
fore if a legatee ſhall have this favour in equity, 
much more ſhall the wife be privileged with re- 
ſpect to her bona paraphernalia. Bona parapherna- 
ha are liable only to debts, and in favour of credi- 
tors, and not of an heir. The perſonal is not ap- 
plicable in eaſe of the real eſtate, if thereby the 
payment of any legacy will be prevented, much 
leſs where it will deprive the widow of her bong 
8 Mich. 1721. Tipping v. Tipping. 
ame term like decree. Pucking and Fohnſon, 
= Rep. 729. Trin. 1729. Tynt v. Tynt, 2 

il. 542. 

Kona parapher- 1 F. nk by will ſubjected his lands to 
nalia not allowed the payment of his debts, died indebted to a 
greater amount than what his real and perſonal 
eſtate would pay; the widow gave up her jewels 
and plate; but in the decree for the ſale of the 
real eſtate, &c. the widow's claim of her jewels 
and plate was ſaved to her, Afterwards an eftate 
expiring 
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expiring, whereby a reverſion fell in ſybje& by the 
will to the debts; it was determined inter alia by 
the lord chancellor, that with reſpect to the claim 
of the jewels as bona paraphernalia, the widow 
could have no title to them, regard being to be 
had to the time of the death of the teſtator, when 
the real and perſonal aflets were not ſufficient for, 
the payment of the debts ; nay, at the time when 
theſe jewels were applied to the debts, there was 
a deficiency of aſſets real and perſonal for the pay- 
ment thereof; and though afterwards upon a 
remote contingency, (ſuch as was not to be pre- 
ſumed or waited for, viz. a death without iſſue), 
aſſets had fallen in, yet that this ſhould not alter 
the caſe as to the bona paraphermalia ; for the ſame 
might not have happened until twenty or thirty 
years after the death of the teſtator, nor ( pollibly) : 
e 


until after the death of the widow, when t 


end of the widow's wearing her bona paraphernalia 
in memory of her huſband, would not have been 


anſwered; and therefore it was reaſonable this 


ſnould be reduced to a certainty, viz. that if there 
ſhould not be aſſets real or perſonal at the teſtator's 
death, or at leaſt at the time when the jewels. were 
applied to debts, then the jewels ſhould be liable. 
Trin. 1722. Burton v. Pierpoint, 2 Wil. Rep. 78. 
2 Eg. Caſ. Abr. 627. pl. 7. 


What ſhall be Aſſets. 


Leaſe for years made by a copy-holder by Leatt for years of 
the licence of the lord, ſhall be aſſets in the copy-old lands. 


hands of the executor of the leſſee. Poph. 188. 


If an executor hath goods of the teſtator in Goods in any part 
wy part of the world, he ſhall be charged in dt the world. 
"ag thereof. 6 Co. 47. Cro. Jac. 55. Hard. 

4. 

If an executor recovers damages in treſpaſs d: 
bonis aſportatis in vita te/tatoris, this ſhall be aſſets ; 

hs . =} SIE for 
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for that he recovers it as executor. 3 H. 6, 2 


b. Vide Yel. 33. Hob. 38. Savil 119. But goods 


taken after the death of the owner are aſſets in the 


hands of the executor before ſatisfaction recovered, 


Owen 132. Cro. Elia. 8 10. Inf. 124. a. Len. 


225. If an executor recovers as executor things 
in chancery by equity, theſe things ſo recovered 
ſhall be aflets. Harwood and Wrayman, 3 D. 
A. 376: þ. 5. Moor 858, 1178. Rol. Rep. 56. 
1 Brownl. 76, 77. Ney 67. 6 Co. 47. a. 
Lands derte If a man deviſes lands to be fold by J. S. for 
Dene, payment of his debts and lagaeies, and makes 
5 his executor and dies, the money made by 


J. S. upon the ſale of the lands, ſhall be aſſets in 


is hand. 3 D. A. 376. p. 6. But it is other- 
wiſe if the lands are deviſed to be ſold by the exe- 
cutors and others, for there the money ſhall not 
be aſſets, for they were not truſted there with as 
executors. 3 D. A. 376. p. 6, 7. 1 Lev. 224. 
Hard. 74, 405. If lands are deviſed to executors 
for three years for payment of debts, it is aſſets 
in the hands of the executors; but if lands are 
deviſed to be ſold for payment of debts, it is no 

aſſets before fold. Brownl. 34. 2 Brownl. 47. 
Debtor executor, If the debree makes the debtor and a ſtranger 
the gedt is aſſets executors, by which the debt is extinct in the 
; hands of the debtor, yet it ſhall be aſſets in his 
hands to debts, for this is but extinct by the will. 
8 Ed. 4. 3. Ploud. 185. Yelv. 160. Salk. 304. 

3 D. A. 377. Pp. 12, 13. | 

Goods in the If a man make A. his executor during the mi- 
bands of an ad- nority of B. and makes B. his executor after his 
—— full age, and afterwards B. comes of age, and 
=tate, aſſets in takes upon him the executorſhip of the will, the 
an hands of the goods of the teſtator which are in ſpecie in the 
— — hands of A. after the executorſhip of B. are aſſets 
| in the hands of B. though B. never had the poſ- 
ſeſſion of them; for he may have trover and con- 


verſion of them againſt 4. Chandler and Thomſon, 


3 D. A. 377. pl. 15. Hob. 265. A 
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A bond to the teſtator in the hands of the exe- Bonds net aſſets 
cutor is not aſſets till recovered, becauſe but a*i recovered, 


choſe in action; but if an executor releaſes the 
debt, he hath made it aſſets in his hands to the 
yalue of the whole bond. Owen 36. Vide Salt. 
296. Comb. 342. Salk, 207. 


If an executor, after he comes of full age, proves A debt releaſed 
the will, and releaſes all actions to him who was 5 executor is 


adminiſtrator during his minority, and who then 
had goods in his hands of the teſtator's, this is 
aſſets in the hands of the executor, for the law 
preſumes he hath received as much as he releaſed. 
Brightman and Keighley, Cro. Eliz. 43. But Periam 
faid, that if an executor releaſes an account, and 
it was incertain what he ſhould recover, it is not 
aſſets ; but if it can appear or be proved that fo 
much was due, it is aſſets. A releaſe is as 

a ſatisfaction in law as a ſatisfaction in deed ; and 
therefore if an executor releaſes, the debt releaſed 
is adjudged aſſets in his hands. Hob. 66. Knight- 
by and Knightley, 4 Leon. 102, 104. The diverſity 
taken where the account was certain or incertain 
was denied, unleſs ſuch as would not be proved to 
a court or jury. Gadb. 30. And. 138. 


Upon a traverſe of a Deuaſtauit the jury gave a Compounding @ 
ſpecial verdict as follows: Hope poſſeſſed himſelf — 1 


: his own name, 
executor refuſes to prove the will, whereupon makes it aſlets, 


of goods of the teſtator to the value of 600 /. the 


adminiſtration is granted to D. who ſues Hope 
for the goods, and has him in priſon upon meſne 
proceſs, and then. Hope and the adminiſtrator come 
to articles of agreement, viz. That Hope ſhall be 
diſcharged of the impriſonment, and pay ſo much 
money, and deliver back the goods unſold ; and 
the adminiſtrator covenants to fave him harmleſs 
againſt all actions that ſhall be brought by any 
one againſt him as executor of his own wrong. 
The queſtion was, whether this covenant to pay 
the money ſhould be preſent aſſets? Hale: If he 
diſcharge a debt by covenant or releaſe, it is as 

: WM much 
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much as a receipt, and is a Deva/iavit ; but if 
only an increaſe of ſecurity be taken, it is not to 
be ſaid aſſets; but where money is owing upon 

- promiſe, or ſimple contract, and he takes a bond 
for it, there this is aſſets, for the former debt is 
diſcharged and ſwallowed up by the bond; but if 
one bond be taken for diſcharge of another before 
condition broken, it is otherwiſe, and here the 
covenant cannot be a diſcharge of the firſt dy 
till payment be made. Cur Aduiſar. Hl. 29, 
28 Car. 2. Judgment given for the plaintif 
Trin. 29 Car. 2. Norden and Levet, vide 2 Lev. 
189. 2 Tones 88. 7 Keb. 597, 615, 691, 706, 
742, 778. 3D. A. 378. p. 21. 

fub- If an executor puts in ſuit a bond of 1001. for 
mite a bend of performance of covenants, and the parties ſubmit 
— — to an award, and it is awarded that the obligot 
ſhall take 701. ſhall pay 70 l. in full ſatisfaction, and that the 
— the executor ſhall releaſe, which is done according]y, 
ws the executor ſhall be taken to have aſſets to the 
value of the whole 100 l. and though by the 
award he was compelled to releaſe, it was his own 
act to ſubmit to the arbitrament. 3 Leon. 53. 
8 If a treſpaſſer takes goods in the life-time of the 
wakes — mall teſtator, ſo that they were never more than a choſe 
be aſlets, in action to his executor or adminiſtrator, they 
are not aſſets till recovered : Otherwiſe if taken 
after his death. Bethel and Bethel, Cro. Eliz. 810, 
—_ 132. Fu — 172. LE oo 
: money due to the tor is paid to a ſtranger 
Arangr ap the ? by the 52 of the executor, it is aſſets in his 
— of Ae. hands immediately; and if without ſuch conſent, 
3 and he after brings an action for it againſt the 
receiver, (by which he agrees to the receipt) and 
recovers it, it ſhall be aſſets immediately without 
execution, for the original debtor is thereby dil- 
charged. Fenkins and Plume, Salk. 207. 6 Mad. 
91, 92, &c. 181. 
What of che tent If the executor of the leſſee for years enters and 


of aleaſe foryears receives the profits, yet no part thereof will bo 
hall be affets, | — * aſlets 
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T:Rametits; Taft Wilts, ald Exeioril 
f Wl fects; unlefs What is over and above the rent; 
| dut is received by the executor ad tertenant, and = 
zppropriated to the uſe of the leſſor- Bucky and = 
Perk; Salk. 79. 2 D. A. 504. P. 10. | 
By the ſtatute of 29 Car. 2. c. 3. pf 14. af L 


2 


0 
n 
d 
is 
if Wl tate pur duter vie, if there be no ſpecial decupant%® tt 
10 thereof, ſhall go to the executors or adminiſtrators 
* of the party who had the grant, and ſhall be aſſets 
y in their Hands yet whetler ft would be ſo unleſs 
0 for payment of legacies; unleſs particularly charg- 

ed thetewith, is doubted in the caſe of Oldham and 
„Faking, Carth. 376. Salk. 464. Cimb. 388. 
ö If 4. purchiaſes. a walk in a chaſe, and takes A peel 6d 
| the patent to himſelf and his wife, and J. S. eftate forthelivel 
oy during their lives and the life of the ſurvivor 1 ” : 
* though A. dies indebted, and his aſſets are not after the death 
- ſufficient to pa his debts, yet the wife ſhall have ef A. and the 
be BY the benefit of the patent during her life; but aftet ler it Gall be | 
. he death J. H. ſhall be 4 truſtee for thi ekeciitor, 8 

2 Vern. 67. | | | W 
8 A *. took an äſſigument of a term in lis Where « terh 
he 


triſtees names, and the inhetitance in his own attending an 1 
ume. It was held, that though by conſtruction fran. 
in equity the term is attehdant upon the inherit- . 
ince, yet it ſhall be aſſets for the payment of 
* debts, as well as a term in a man's owfi namecis 
en aſſets at law, but with this differetice; that the 
_ heir ſhall Have the benefit of the ſurplus of the - 
truſt of a term; and not the executor after debts 
paid ; but if a term be expreſsly detlared by deed. 
— attendant on the inheritance, it SN: 

aſſets in equity. Arguendo. Chapman and Bold,” 
[irn. 188, 3 Vide Vern, +. Sib 2 S. U. 
49, 55, 152. ſaid to be contrary to felmer refs” 
lutions. 5 r 
A. ſeiſed in fee; in conſideration of a matriage A (rm jailed f 
portion, demiſed certain lands to B. and C. for a particular pur- 
ninety-nine years at a pepper-corn rent, upon Po fall not dd 
traſt that they ſhould re-demife the ſame lands in 

28 Aa the 
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the following manger, viz. to A. for ninety-eight 
yours and eleven months, if he ſhould live ſo 
ng, at a e rent, and after his deceaſe 
at the rent of 1500 l. per Annum during the life 
of his wife, as à jointure for her, and after her 
deceaſe at a pepper · corn rent during the remainder 
of the term. B. and C. redemiſed accordingly, 
A. died indebted gooo J. by bond-debts, and 
18000 /. by ſimple contract, and left but 6000 
perſonal eſtate: On a bill brought by the creditors 
to ſubject this term to their debts, it was held, 
that this term being raiſed for a particular 
purpoſe, could. not be liable to any other debts 
than the inheritance was. Baden and The counteſi 
dowager of Pembroke, 2 Vern. 52. 
— gon J. S. on the ſale of 4 2 a bond from 
de will dat the purchaſer to pay any ſum or ſums of mon 
1 not — 500 7 as be ſhould by will . 
be aſſets for pay- F. S. by will ints ent of this ſum a 
IFESS —_ ſeveral of his — It was held, that 
F. S. having power to diſpoſe of this ſum of 5001. 
it muſt be looked upon as part of his eſtate, and 
ſhould be aſſets liable to the payment of debts, 
2 N and Towne, 2 Vern. 319. jp 
JS hasa power F. S. having by marriage articles a power to 
n ad an — Wich any ſum not exceeding 
with 3000l. this ge y 4 
ſhall be aſſets, 3000 J. for ſuch purpoſes as he ſhould think fit, 
by deed appointed the 3000 J. as a collateral 
ſecurity for the quiet enjoyment of an eſtate he 
| had ſold, and if no incumbrances did appear, the 
appointment to be void, and by will deviſed the 
30001. to his daughter. It was decreed, that the 
30001. ſhould be applied to the payment of the 
debts of F. S. 2 Fern. 465. Vide 2 Vern. 719. 
Vern. 234. | 
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Where upon the death of one anne the ſur- 
4 ' ſurvive. 


"HE teſtator had two executors, and deviſed 


ſiſted, that they took as joint legatees, and 
not as joint executors. But the lord keeper de- 
creed for the plaintiff, for in caſe of executors the 
teſtator intended an equal ſhare to each; and by 
the advice of Rolls chief juſtice, it was deceed, that 


where a deviſe was to two equally, notwithſtand- 


ing which word equally, the devife was joint, yet 
the intention prevents the ſurvivorſhip. Nota; 
This decree was to the diſſatisfaction of the bar, 
for where the intention is ſecret and not declared, 


tte ſecret intent ſhall give way to the legal intent. 


Cox and Quantact, Ch. Ca. 238. But the reſo- 


lutions in equity have been ſince otherwiſe ; and 
it ſeems well ſettled, that the ſurvivor ſhall have 


the whole by law : As where a man deviſed goods 
to A. and B. and the executor aſſented to the legacy, 


and A. died, and his executor ſued in the ſpiritual 


court for A.'s ſhare, there being no ſurvivorſhip 


in ſuch caſe by the eccleſiaſtical law, whereupon 
B. ſued a prohibition; and it was adjudged that 


the prohibition ſhould ſtand, for by the aſſent of 


the executor the intereſt was veſted in the legatees, 
and became a chattel in them governable by the 
rules of the common law. Bafard and Stukely, 


2 Leu. 209. Vide Lev: 164. 2 Jon. 161, 130. 
A man having deviſed the ſurplus of his eſtate, 
after his debts paid, to A. and B. A. died; and it 
was adjudged in the delegates, and decreed by 
lord North and affirmed by I ers lord chancellor, 
that this was a joint deviſe, and ſhould ſurvive 
to B, and the lord chancellor's opinion was, that = 

| A 2 2 . 


Whether 
to them Reſiduum Bonorum, Cc. after the the ſurplus is 
and legacies paid; one of them died, his #4 to the 
_ adminiſtrator ſued the ſurviving executor to 


f the ſurvivor ſhall 
have a moiety of the ſurplus; the defendant in- bave the whole, 
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- ſhould not have the whole. 


brought a bill 


time of the teſtator. 
the third part ſhould 2 ibuted according to 


Teftaments, Laft Wills, and Executors. 
A. and B. had been made executors, and A. had 
poſſeſſed a moiety of the goods and died, it would 


hare been all one. Lad Shore and Billingſiy, Vern, 
Sir A. X. deviſed the reſidue f his  eftats 


(except a leaſe after mentioned) to E. and D. 
his executors, and 
of them, to the in 
pay his debts and — z. and he deviſed the 


the ſurvivor and ſurvivors 
that they ſhould therewith 


.-- aforeſaid leaſe to his executors, ſhare and ſhare 


Aike, for their care and pains in the execution of 
his will. E. paid the debts and legacies, and 
died; D. ſurvived; It was held, that D. ſhould 

| have the reſidue of the eſtate (except the leaſe) as 


ſurvivor, but that the executors were tenants in 
common of the leaſe, and therefore the ſurvivor 
Draper s caſe, 2 Ch, 
Ca. 64. A man deviſed the 


adminiſtrators, and one of them died, his executor 
againſt the ſurviving legatee. It 
was held, that the ſurvivor ſhould take the whole 


e in uſe, and ſhould not be a truſtee as to 
a a moiety for the repreſentative of him who is dead, 
and that they were to be conſidered as jointenants 


where ſurvivorſhip takes place, as well in caſes 


of chattels as in caſes of inheritance. - Trin. 1729, 


Gray and Willis. The teſtator deviſed the reſidue 
of his perſonal eftate to three perſons, whom he 
made his executors ; _ 5 _ died in the life- 
ueſtion was, whether 


the ſtatute, or whether the ſurviving executors 


ſhould have the whole ? It was decreed, that the 
two ſurviving executors ſhould wt the whe, 


n 2730. * — 


ue of his per- 
ſonal eſtate to two perſons, their executors and 
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Whether the Executor ſhall have the ſurplus of © 
the perſonal Eſtate, or be a truſtee for te, © 


= y 


next of Kin ? 


A By will deviſed particular legacies to his The teQtator de- 
children and. grandchildren, and 10 J. a- Yiſes legacies to 
piece to B. and C. whom he appointed executors, . 
for their care ; hut made no diſpoſition of the ſur- a- piece to his] 

plus of his perſonal eſtate, which amounted to **cutorsfortheir - 
5000 l. and upwards. The queſtion was, whether — po — 
the ſurplus ſhould be in truſt for the children, ſurplus. | 
or go to the executors? decreed by Jeffers lord 

Nr it _ py 2 _ the children. 

| 1687. * Fofter unt, 1 Vern. 472. aid 
to be affirmed 1 the houſe of lords, 2 22 648. OT — 
4. made his will to the following effect, 7 diſpoſe to aitpole of h 
of my eflate after mentioned, and what elſe I have in hole eſtate, 
the world, in manner and form following ; and then 8 3 
gives ſeveral legacies to his relations amounting amongſt his ah 
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Various reaſons having been aſſigned for his determination, 
which is prime impreſſions, we have thought fit to collect ſuch of 
them as have occurred to us, Wil, 7. Sir Bartholomew 
Shower, In Foſter and Munt's caſe five witneſſes expreſely ſwore, 
that the teſtator had declared his executors ſhould not have more \ 
than the particular ſums bequeathed to them. Note ; the fact here fu 
does not appear, and though it has been frequently ſaid, that this 
decree was founded on the fraud made uſe of by the executors in in- 
finuating themſelves into their teftator's favour, and prevailing 
with him to execute his will at a tavern, which indeed appears by 
the regiſter s book to have been charged ig the bill, and inſiſted 
on by the counſel for the plaintiffs at the bar; yet it ſeems as if no 
fraud was proved, fince the reaſon of lord Jeffery's decree is expreſſed 
to be «© Becauſe the words of the will amounted to a declaration of 
truſt, it being plain the teſtator never deſigued the ſurplus of his 
eſtate (upwards of 500-1.) ſhould go to his executors, for that he 
gave them 10 I. a- piece, which excluded them from any property the 
law might caſt upon tbem Wil. Rep. 116. In domo procerum, 
lord Guernſey and other lords declared, that the reaſon upon which 
the decree of Foſter and Munt was grounded, was the fraud, and 
the will's being drawn at a tavern, Wil. Rep. 548. Mr. Vernon, 

1 In Foſter and Munt's caſe there was not the leaſt proof of fraud. Sa 
b faid by lord Harcourt in the caſe of Ball v. Smith, 2 Vern. 678. 


et vide P ec. Ch. 567. : 
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3 relations, and 


201, to his exe- 
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to near the value of his eſtate, (as appeared by a 


cutors ; and after calculation of his own hand-writing about that 


acquires a new 


== 


time made), and made B. and C, executors, and 
ve them 20 l. and intreated them to take the 


but truſtees, and trouble of getting in his eſtate : The teſtator lived 
the new acquired ten years after, and acquired an additional eſtate, 


eſtate to go a- 


and died, not having altered or new publiſhed 


his will: On a bill brought by the next of 
kin againſt the ſurviving executor, it was de- 
creed, that the ſurviving executor was but 


an executor in truſt, and that the new acquired 


eſtate ſhould go to the legatees in proportion to 


their legacies, Lord Com. Rawlinſon reſted much 


on the words, I diſpoſe of my e/tate after mentioned, 
and whatever elſe I have in the world, &c. Trin. 
1690. Cordel and Noden, 2 Vern. 148. Prec. Ch, 


Where the exe- 12, A man having a daughter and two brothers, 


cutors have le- 


gacies they ſhall 


made his will, and thereby gave 51. a- piece to his 


not have the ſur- brothers, appointing them executors, but made 


plus without 


plain proof of the 


teſtator's in- 
tention. 


no diſpoſition of the ſurplus. The daughter as 
next of kin brought a bill in chancery againſt the 
executors for an account of the ſurplus; and 
though there were proofs that the teſtator intended 
his executors ſhould have the ſurplus, in regard 
that the daughter had incurred her father's diſ- 
pleaſure by having married againſt his conſent, 
yet theſe being ſomewhat doubtful, it was 8 
firſt by Sir John Trevor maſter of the rolls, 
afterwards by Lord Sommers upon an appeal, that 
the executors ſhould be but truſtees as to the 
ſurplus, after their. legacies paid, and that ſuch 
ſurplus ſhould go according the ſtatute of diſtri- 
butions ; and it was ſaid by Lord Sommers, that 
equity did delight in equality, and that the diſtri- 
bution according to the ſtatute was moſt agreeable 
to natural juſtice; that it was dangerous to admit 
of parol proof where there was a will in writing ; 
however, in relation to a perſonal eſtate the court 
would allow of proofs and averments, but then 
ſuch proofs ought to be plain to intitle an exe- 
ES oe f cutor 
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Or 


/ them'of the benefit of the ſurplus ; and this being 
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cütor to the benefit of the ſurplus, Cited Lady | 
Gatnsborough's caſe, 2 Vern. 252. Mich. 1695. 

Palit v. Smith, Wil. Rep. 2. Camber. 378. Com. 

Rip. 3-6 Mid. 247. Lord Roym. 86. dis. j 
4; deviſed lands to be fold for payment of his debts, Th. tenator de- 
and wills that the ſurplus ſhall be deemed part of his viſes lands to be 
perſonal eſtate, and go to his executors, and gives —— — 
to his executors 100 /. a- piece as a legacy: the chat the ſurplus 
queſtion was, whether the executors ſhould have the ſhould be deemed 
ſurplus to their own uſe, or ſhould diſtribute it ac- Bere ge 2 
cording to the ſtatute of diſtributions ? For the exe; go to his execu- 
eutors ĩt was inſiſted, that the ſufplus ſhould be part tors, to whom he 
of his perſonal eſtate, and gg to them, and that hegte a5 0-4 
meant it them to theit oven uſe : and his giving them but truſtees for 

a legacy of 100 l. a- piece cannot alter the caſe, for the ſurplus. 

the ſurplus perphas might be nothing, and there: 

fore he gave them the 100 l. that they might at all 

events be ſure of ſometing, and not to exclude 


1 deviſe of the ſurplus after debts and legacies 
paid, cannot be a truſt in them, for all their truſt, 
is performed when debts and legacies are paid: 
the other fide it was ſaid, that the words in 
will, that the ſurplus” ſhould be part of his 
perſonal eſtate, and go to bis executors, were only 
intended to exclude the heir, who elſe would have 
had It, and not to give any greater intereſt to his 
executors than they would have had otherwiſe, 
The lord chancellor was of the ſame opinion, and 
3 7 Hill. 1697. Lord Brie | 
and Hungerford, 2 Vern. 524, 645. Prec. Ch. & i. Legscies given to 
J. by will gave ſeveral legacies therein ſpecified all the next of , 
to all her next of kin by name, and likewiſe gave bs, — —— 
particular legacies to MH. and P. two diſſenting are but traftees 
miniſters, and appointed them her executors, but as.to the ſurplas · 
did not make any expreſs diſpoſition of the ſurplus 
of her perſonal eſtate: The executors were 
decreed” to account for and diſtribute the ſurplus 
amongſt the next of kin'of the teſtatrix. Mich. 
1698. Bayley and Powel, 2 Vern. 301. Prec. Ch, 


—_— 92. 


x 
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— . 92. n — made his R and 
8 ing a gave her an expreſs Jegac eeper Hr; 
1 | _— ogly — wife decreed a {null 2 ſurplus . 
| <6 to the ſtatute of diſtribution. 10 Jan. 13 V. 3. 
The wife exe Randal v. Bookey, 2 * 425. 0 il. Rep. 550. 
ar, a new cited. A man. mare his will, apd bis wife 
e acquired . be executrix, and ived . twenty years after the 
will, and acquired 2 paw | te; and the 
the eri was decreed to be diftributed. 0 
9 3. Ward and Lane, 2 Hern. 677. and 
. Rep. 550. cited. Prec, Ch. 182. Sir Charles 
Morly . his will, and his lady exechntrix, gave 
The yife exe- 10001, a- piece to his daughters, and ſome, oy 
ecutrix having, and other things to his lady: 'Decreed that 


a particular lega 


Mall diftriby executrix having a icular Je iven, ſhould 
the ſurplus. K diſtribute the 10 905 Mick 13 A Faule v. 
Wben the wife Morley, Freeman's Rep. in Chanc, 263. A man 
kalk letz hat! deviſed his library of — to A. (except ten books. 
pot echt ber Parc 3s his wife mal = as plays, r main 
from t t ſermons, but not law 8 J and ade * 
of the furplos. trix, It was decreed by the ne 
ſhe ſhould not by this deviſe be xd. be dp the 
benefit of the ſurplus of the perſonal eſtate.. Trin. 
261. to the exe- 1704+ Griffith and Rogers, Prec, Ch. 231. 4. 
cutor for mourn- made B. his executor, and gaye him. 20, for 


— the mourning, and B. not being of kin to the teſtator, 


ſurplus, © the ſurplus of the perſonal eſtate was agreed to be 
| diſtributed. Paſch. 7 Anne, | Cook, and Fon, 

The wife andtwo 2 Fern. 676. cited. A. gave 1001, legacy, 

others 2 the intereſt of Neal to his wife for her N. u io 

legacies to the 

wife and the one made her and B. and C, executors, and 

executor, and B. 201, for mourning : The ſurplus was my 


the farplun tobe to be diſtributed. Trin, 7 Ann. Durell and 
aiftributed. Bennet, 2 Vern. 677. cited. The. late Duke of 
The wife execu- Beaufort by his will gave ſeveral ſpecific legacies 
wx, ans ede uſe to all his children and grandchildrep, and deviſed 
deviſed — the uſe of his ſilyer plate for the ſervice of his 
Decreed to have table, to his dutcheſs for her life, and afterwards to 
— grandſon the now duke, and appointed his 
dutcheſs executrix, without making any ex; 
preſs diſpoſition of the ſurplus. The queſtion 


wer, 


4 5 


|; 
) 
7 
1 
[ 
j 
, 
| 
F .\ 
f 
J 
| 
J 
4 
8 
7 
1 
1 
1 


— ſurplus, or Whether it ſhould 


ee Loft Wills, and. — 364+ 

was, whether the dutcheſs the executrix ſhould 
accords" 
ing to the ſtatute: of: diſtributions? ſolemn 
argument lord chancellor decreed the ſur- 
— —— — e next of kin, apon 

and unt! baſe: It was 4 

— chat fo there been plain proof of 2 * 
teſtator's declaring or intending hib wife to har 
the: ſurplus, this would have, intitled the wife u 
tbereto, even though ſuch. proof was but  parot' | — 40 e 7 
proof ; for the wife, as — the leg 
title to the ſurplubʒ and this parolł proof would 
be only to rebut / an equity ariſing to the next of! 
kin, by reaſon of the expreſs legacy given to the 
executrix, but that the proof in — caſes 
of the duke's: intent was altogethen doubtful and 
uncertain: But aſterwards, on — 
by the ducheſs,. the executrix, — procerums” _ 
thisdecree was reverſed. - Hil. 1 Ls 
wie v, Ducheſs :dowager of Beal a 
114. 2 Fern. 648. Upon. the decree of 4 : 2 eee, 

in the houſe of lords, lord keeper Harcuurrtrt 
founded his decree/on|the caſe of Ball and Smith, OO 
quid vide pf. The teſtator by his will forgaves |... * 
4. debt of 50 J. gave him 50 f. more, and ſome n i hey dien te ü 
houſhold goods to the value of 1001. and made dne executor, and 


2 he other 
J. and B. executors. B. inſiſted to have — annhi.. » 


2 to himfelf, upon pretence, that the teſ- companion, ſhall 
tator having given the other executor theſe not exclude him 


ſpecific legacies intended him no more, and that ef have of 


got ** 4 
* 


ie the whole urplus would belong to him. 2, 
inſiſted that B. was a mere ſtranger and himſelf © bee ee 
a near relation of the teſtator; that he gave him 


theſe legacies only that he might at all events be eng 
2 that he took theſe legacies in — 

another capacity than as executor, and ſo they couleg 
not exclude him of his ſhare of the ſurplus whi ck 
the law caſts upon bim as executor : The lord „ 
keeper was clearly of this opinion, and that it 

was a much greater queſtion, whether this 


rk of particular legacies to one — 
1 
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did.not exhcude both from any ſhare of the ſur. 
plus . but this not being the point in queſtion, 
he made no decree concerning it, but decreed 4. 
an equal ſhare of the ſurplus of the perſonal eſtate, 
Hil: g 4nne, Celgſiorth v. Bangwin, Gilbert: Rey. 
the 79 The teſtator appointed one who was not of 
Lang, 5nd kan, but a ſtranger to him, executor, and gave 
had confiderable him very conſiderable legacies: Sir Peter King 
—— decreed in the mayor's court in favour of the 


— in- Child ſhe was then with ; and if ſuch child 
tereſt in remain- died before itattained the age of twenty-one years, 
— — then he deviſed one third of the ſaid term to his 
Rule te db fur. Wife, her executors: and adminiſtrators, and the 


plus. - other two thirds: to other perſons, appointed his 
| . wife;executrix and died: The lord keeper decreed, 
cdtzat the wife was intitled to the ſurplus of the 
perſonal eſtate againſt the next of kin, notwith- 
- -»Randing the deviſe to her of part as aforeſaid. 
Mich. 1711. Jones and Maſtmb, 'Gilbort's Rep. 
Thewife execu- 2 Cb. 316. A. was executrix of B. her 
trix, and legacies r huſband, and after married C. who by his 


— 2 will in 1686. deviſed to her the plate and goods 


were her own be- ſhe brought him in marriage, two ſilver ſalvers in 
tore the marriage lieu: of plate that had been changed away, and 
— buſtand, made her execntrix and died, leaving a daughter 
S cereed the ſur- by a former wife, and his wife enſſent of a daughter; 
Flos. and there being no deviſe of the ſurplus of the per- 
ſonal eſtate, the queſtion, was, whether ſhe ſhould 

take it as executrix to her own: uſe, or liable to 
diſtribution? The lord keeper decreed the ſurplus 

19 2 to 
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to the wife, as well for that this will was made before 
the caſe of Fofler and Munt, as alſo for that in this 
caſe nothing was deviſed to the wife but what was 
ber own before, and as ſhe was executrix to her 
former huſband ; but his lordſhip ſaid he was con- 
tent to have this conſidered as a legacy given by 
the huſband, and ſaid, where a wife is made exe- 
cutrix, it is to be preſumed ſhe is not made ſo to 
have barely an office of trouble but of benefit, to 
take 2 —— _— 71 — = and Smith, 
2 ern. 3 5. mmam bein eſſed 
of a Neeb ellate of the value of — the — 9 
day before his death made his will, and deviſed n and only * 
ſeveral legacies to his relations, and to his ſiſter 4 
the wife the plaintiff Batchelor, about 1000. and the executors, the 
ye Jol. to one Mr. Seri and his wife, and their chu nge to 
our children, to buy them mourning, and gives to parol proofs, mY 
Mrs. Sarah Serle (one of their daughters, to whom 
he had made his addreſſes by way of marriage) 
$ool. and to Mr. Jobn Serle his horſe and furni- 


tore, and his cloaths to be diſpoſed of by his exe- 


eutors ; and then concludes, as to the 7001, he is 
intitled to in the South Sea company, and the reſt 
of his perſonal eſtate, he wills that the ſame ſhall 
be ſold for payment of his debts and legacies, and 
he appoints the ſaid Mr. John Serle and M. Thomas 
Firle executors, and dies: The executors Fohn 
and Thomas Serle were two of Mr. Serle's children, 
and intitled to their proportion of the 701. deviſed 
for mourning, but were no ways related to the teſ- 
tator : The queſtion was, whether the ſurplus of 
the perſonal eſtate ſhould go to the executors, or be 
in truſt for the ſiſter the only next of kin? It was, 
in proof that the teſtator did not ſo much as con- 
ſider whom he ſhould make his executors till he 


had diſpoſed of all the legacies ; that the teſtator 


being aſked whether he would not give his ſiſter 
more, anſwered he would not; then being afked 
who ſhould have the ſurplus, or what ſhould be- 
come of the ſurplus, he ſaid his will ſhould ſtand 
as it was; that he had a very great regard for the 

| executors 
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_ executors family, and was to have married their 


ſiſter : The lord chancellor was of opinion, that 


the proofs being in affirmance of the diſpoſition, 
ought to be read, and ſaid that they were ſo full 
as to make an end of the caſe ; that without a 
ſtrong and violent implication the executors ought 


not to be defeated of the re/iduum ; that here was 


cies to the 
—— We 


in made his will, by which (inter alia) he declared as 


no ſuch implication in this will, but rather the 
contrary ; that to make ſenſe of the laſt clauſe, it 


muſt be conſtrued a deviſe of the Seuth-Sea ſtock, 


and the reſt of his perſonal eſtate to his executors; 
for it immediately follows, and I make John and 
Thomas Serle my executors, which could have no 
relation to the direction for fale, unleſs by givi 

them the ſurplus which ſhould ariſe by ſale; — 
as there appeared no ſtrong or violent preſumption 
to induce any other conſtruction, he could not give 
into ſo great a change of the law, but muſt de- 


eree for the executors. Hil. 1716. Batchelor and 


Sorle, 2 Vern. 736. Gilb. Rep. 125. Anthony Upton 


unfiniſhed, they to his perſonal eſtate (if he ſhould leave any) that 


are but truſtees 


for the ſurplus, 


he gave 501. thereof to his brother A. and 501. to 
his nephew B. and made the ſaid A. and B. execu- 


tors, and gave 20s. a-piece to others of his rela- 
tions, ſeveral of whom were his brothers, nephews 
and nieces, and as ſuch his next of kin in equal 


within the ſtatute of diſtributions ; after 
which the teſtator abruptly broke off without ſay- 
ing in witneſs whereof, c. or making any diſpoſi- 
tion of the ſurplus, which an ounted to about 


1200. All the will was wrote with the teſtator's 


own hand, though not ſigned by him: They who | 
were in equal degree with the executors, brought 
a bill to have their ſhares of the ſurplus according 


to the ſtatute. Lord Chantellor : The making 2 


perſon executor, ought not to amount to a gift of 
the teſtator's perſonal eſtate ; it is no more than 


making him a truſtee ; the word executor im- 


ports ex vi termini, that he was only appointed to 
execute the will: If I make 4. my executor, _ 
| 4 | h ay 
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no more, and A. dies inteſtate, without diſ- 


poling in his life-time of the whole perſonal eſtate, 
my next of kin, and not the next of kin of A. ſhall 
have the adminiſtration de bonis non, together with 
all my perſonal eſtate ; whereas if I make 4. my 


executor, and alſo give him my perſonal eſtate and 


die, and afterwards my executor dies inteſtate 
without diſpoſing of my perſonal eſtate, the next 
of kin and adminiſtrator of my executor ſhall have 
this perſonal eſtate, and not my next of kin; which 
is a demonſtration that the making a man execu- 
tor is not giving him the perſonal eſtate; for in 
the one caſe only, where the perſonal eſtate is 

iven to the executor, on the death of ſuch exe- 
cutor ſhall his next of kin have the perſonal eſtate, 
but not in the other: By the ſtatute of diſtribu- 
tion the ſucceſſion to the perſonal eſtate is as much 


ſettled and fixed in the next of kin (where it is 
not diſpoſed of by the will) as by the common 
law the title to the real eſtate is fixed in the heir, 


if. not given away by the will; and therefore it 
might in reaſon be a queſtion, even if there was 
no expreſs legacy given to the executor, nor any 
diſpoſition of the ſurplus by the will; for it ſeems 


within the reaſon of the caſe, where a man by his 


will deviſes his real eſtate to J. S. for the payment 
of his debts, after payment thereof the deviſee is 
clearly but a truſtee for the heir: Even ſo by 
making an executor, I make him a truſtee of my 
pines eſtate for the payment of my debts, and if 

do not give him the ſurplus, why ſhould not 
ſuch an executor, pars ratione, be a truſtee for my 
next of kin? But this may be carrying it too far: 


However, where the teſtator by expreſs words has 


ſaid that his executors ſhall have 50l. a- piece out 
of his perſonal eſtate, it were offering violence to 
the will for a courtof equity to ſay ſuch executors 
ſhould not only bave 50/1. a- piece, but all the reſt 
of the perſonal eſtate; this would be indeed ſaying 
that ſuch executors ſnould have all and ſome: An 
executor has nothing in his own right but what is 

a | expreſsly 
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expreſsly given him by the will, and ſo differs 
— — * is e in his own right; 3 
moſt reaſonable, that where a teſtator gives bis 
perſonal eſtate from his neareſt relations, be bow 
ſay | ſo, elſe why ſhould it be preſumed? Be. 
ſides, this cafe is the ſtronger in regard the will is 
_ plainly an imperfect and unfiniſhed will; and it js 
not to be imagined but that if the teſtator had 
completed it, he would have given a competency 
to his next of kin, which he has here not done: 
Upon the, whole, here being an expreſs legacy of 
504. to each of his executors, and no diſpoſition 
of the ſurplus of the perſonal eftate, the executay 
are but truſtees with reſpe to the ſurplus, which 
muſt go to the next of kin according to the ſtatute 
of diſtribution. Trin. 1719. - Farrington and 
122 Wil. 2 22 * * 566. 10 
od. 442. 2 Eq. Caſ. Abr. 421. pl. 2. Lord 
_— fr i — Parter decreed 3 favour of the next of 
trouble, kin purely on account o ies being given 
7 to 2— —— for their a. 4 in the — 
plus. of the will, (though there was alſs ſome parol 
proof of the teſtator's intention in favour of the 
executors, but not clear). 24 Feb. 1720. My 
Executor, tho he v. Lewin, 2 Williams 159, 162. cited. Though 
had a legacy and à legacy was given to the executor, who was no re- 
was no relation, lation, yet was the ſurplus alſo decreed.to him by 
— e the mos of the rolls, upon proof read of the teſ- 


tions were to give the ſuplus of her perſonal eſtate 
to her next of kin, in the ſame manner as her huſ- 
band had diſpoſed of the ſurplus of his . 

eſtate 
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e to his next of kin; but the perſon who 
2 the will, ſwore that the teſtatrix, at the time 
of the making thereof, declared her intention to 
be, that if ſhe left any ſurplus, her executor, who 
had been her very good friend, ſhould have it, for 
that her relations had been ungrateful to her; and 
this perſon ſwore, that the teſtatrix had directed 
him to give the ſurplus to her executor, and that 
he would accordingly have done this by expreſs 
words, but _ he 8 it would be un- 
neceſſary, the law implying as much. Mr. Fuftice 
Pewis, (in the abſence of the lord dance . 
The words of the will ſeem to declare a truſt by 
giving the 510. legacy to the executor for his care in 

the will, and this goes beyond all parol 


miniſtered, muſt go to the teſtator's next of kin, 


' viz. to the adminiſtrator de bonis non, Ic. and not 


to the adminiſtrator of the executor: If a man 
marries an executrix, and ſhe dies inteſtate, the 
teſtator's perſonal eſtate muſt go to the adminiſtra- 
tot de Bonis non, and not to the huſband : A plain- 
tiff executor pays no coſts, but this not by any ex- 
preſs words of the ſtatute (23 H. 8. c. 15.) but 
only by an equitable conſtruction, becauſe what 
he recovers is not for himſelf, but in truſt for his 


teſtator: He did not deny but that where there 


was an expreſs legacy given to the executor, and 
no further words, nothing given for his care and 
pains, parol evidence might, in ſuch caſe be ad- 
mitted of the teſtator's intention; but this was not 


to be minded where words followed declaring a. 


truſt; as where the legacy appeared to be given to 
him for his care in fulfilling the will; that if money 
was to be granted or deviſed for the doing of any 
thing, this, in equity, would create a truſt, and 
here the legacy was given to his executor for his 


care, c. That indeed here was the evidence of 


the perſon who drew the will, tending to prove 
chat the ſurplus was deſigned for the executor, 


which 


On an executor's dying inteſtate, ſo much 
of the teſtator's perſonal eſtate as remains unad- 


N 


Teftameitts, La Wills, and Erecutori. 
which nevettheleſs was contradicted by evidencs 
on the other ſide; however leſs regard ought to 
be had to evidence of this kind in caſes of wills 
than of deeds, it being uſual for many under ſuch 
circumſtances, to play the Yolpone, and to ſpeak 
what they do not really intend, to get every one's 
favour : He relied on the Caſe of Gy v. Lewin, 
as being the lateſt and therefore the greateſt au- 
thority ; and ſaid beſides, the defendant was made 
executor in the ſame clauſe, which, gave him the 
legacy, whereby it ſhould ſeem that. the legacy 
was annexed to the executorſhip, as all the re- 
ward intended for it: Decreed à diſtribution 
amongſt the next of kin. Trin. 1723. _ Rach- 
field v. Careleſs, 2 Wil. Rep. 158. 9 Med. g. 
den to 2 Mad. 9. 2 Eg. Caſ. Abr. 416. pl, 8. The 
next of lady Rachel Manners made her will, in the begin- 
— ning of which mentioning of what her eſtate con- 
one, decreed the fiſted, and that ſhe intended to diſpoſe of the ſame 
ſorplus on pofi- by her will, ſhe gave to every one of her brothers 
thee 4 the nd fiſters, and alſo to her half-brothers and 

fiſters, pecuniary legacies, particularly to her 
Ah eldeſt brother the duke of Rutland 5001. after 
which ſhe made no diſpoſition of the ſurplus of 

her perſonal eſtate, but left the duke ſole executor: 

There was a very ſtrong evidence of the teſtatrix's 
intention at the time of making her will, that her 
executor ſhould have the ſurplus. Lord Chancel- 

r: As I have ſeveral times decreed it, ſo I think 

it grounded on the greateſt reaſon and juſtice, that 

where there is an expreſs legacy given to an exe- 

| eutor, and no deviſe of the ſurplus, ſuch ſurplus 
y ſhall go according to the ſtatute of diſtribution to 
the next of kin: As to the executor's being in- 
titled thereto, it might with equal reaſon be faid, 
that where the ſpiritual court grants adminiſtra- 
tion to a perſon, this ſhall intitle the adminiſtrator 
to the ſurplus after debts paid ; whereas neither 
executor nor adminiſtrator have any legal intereſt 
in the perſonal eſtate, but are veſted only with 2 
legal power over it, juſt as every truſtee has a legal 
power 


w_ 
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r over his truſt eſtate : If an executor or ad- 
miniſtrator had any legal or beneficial intereſt iti 
the perfonal eſtate, they would by conſequenee 
have a power of deviſing it by will ; but it is plaitt 
they cannot deviſe it: Nay, it is demonſtrable 
that an executor has no legal intereſt ; becauſe 
when an executor dies inteſtate, whatever is his, 
will go to the adminiſtrator ; whereas all the per- 
ſonal eſtate of his teſtator will belong to the ad- 
miniftrator de bouis non, Wc, and not to the admi- 
niſtrator of the executor; ſetus if the executor be 
alſo reſiduary legatee ; which ſhews, that what- 
ever the executor has as executor, is only jure 
alieno; and it is no argument to ſay, that as when 
I make ſuch a one my heir, I give him my real 
eſtate ; ſo by the ſame reaſon, by making him ex- 


ecutor, I give him my perſonal eſtate ; for the 


heir is ſued in the debet and detinet, but the ſuit 
againſt the executor. muſt be in the detinet only: 
and the aſſets are ſaid to be bona teſlatoris, and nt 
bona erreutoris; and the appointing one executor; 


only appointing him to exccute the will of the 
deceaſed : The difficulty would be to maintain, that 
if one ſhould make a man executor, without either 


diſpoſing of the ſurplus, or giving any expreſs 
legacy to the executor, ſuch executor ſhould have 
the ſurplus; but it having been held, that where 
no expreſs legacy has been given to the executor, 
le will be intitled to the ſurplus 5 and on the other 
hand, that the having given a legacy to the exeeu⸗ 
tot, implies he ſhall have uc more, for that others 


wiſe he would have all and ſome : I will not alter 


theſe reſolutions. Giving to the next of kin ex 
preſs legacies, even though it be to all the next of 
kin, will not exclude them from coming'in for'the 


ſurplus upon the ſtatute of diſtribution; and 


there is ſtill much leſs reaſon for it where the le- 
gacies to the next of kin are unequal: The court 
has frequently ſhewn this favour to the executor, 


to allo parol evidence in proof of the intention 
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of the teſtator, to rebut that equity which other. 

wiſe would be in fayour of the next of kin: Here 

the evidence is very ſtrong, that the teſtatrix in- 

tended the ſurplus to the executor, and this is evi- 

dence of the declaration of the teſtatrix at the 

time of making the will: The teſtatrix, reciting 

her perſonal eſtate in the beginning of her will, 

declares her intention to diſpoſe of it, which muſt 

be underſtood of her intention to diſpoſe of the 

Of allowing pe- whole: I own, that the allowing of parol evidence 

rol evidence, js exceedingly dangerous, and not to be done in 

caſe of diſcourſes at different times from that of 

making the will; but yet abſtractedly from that 

caſe parol evidence may be admitted. (Cheney's 

caſe, 5 Co. 68, Litton v. Litton, 3 Cb. Rep. 

169. 2 Fern. 621. Ball and Smith, 2 Vern. 675. 

cited.) Surplus decreed to the executor, Hl. 1723. 

Duke of Kutland v. Dutcheſs of | Rutland, 2 Wil. 

Rep. 210. 2 Eg. Caſ. Abr. 416. pl 10. 440. pl. 

Expreſs legacy to 41. One having a ſiſter, who was next of kin, 
the next of „ 

legacy to the ex- Je and Bank, made his will, whereby he deviſcd 

. — 100 per Annum to his ſiſter for life, and the re- 

— ſidue of his bank ſtock to his executor, and de- 

viſed ———— per Annum out of the South Sea 

ſock to - ,. remainder of his ' ſtocks to 

———— ie deviſed the furniture of his houſe to 

his executor and the heirs of his body, giving an 

expreſs legacy of a ſum of money to his ſiſter, and 


making one, who did not appear to be any rela- 


tion to him, executor, but there was no diſpaſi- 
tion of the ſurplus of the perſonal eſtate: On the 
death of the teſtator the queſtion was, how the 
reſidue of the perſonal | eſtate ſhould go? Lord 
chancellor King: I could wiſh an act of . parlia- 
ment were made to reduce this point to a cer- 
tainty!; for if it were once ſettled either way, it 
would be well enough; but in the preſent caſe, if 
the expreſs legacy to the executor be allowed to 
exclude him from taking the ſurplus, by the _ 
15 83 realon 


ren, and having ſeveral ſums of money in the South 
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reaſon the expreſs” legacy to the next of kin will 
bar her likewiſe ; and then, here being excluſion 
apainſt excluſion, the law muſt take place, and 
the executor have the ſurplus as executor: As to 
what has been urged, that if an executor dies in- 
teſtate, all the perſonal eſtate, the property where- 
of is not altered, ſhall go the adminiſtrator de bonis 
nn, &c. and not to the next of kin to the execu- 
tor; this is true, becauſe from the time the execa- 
tor dies inteſtate, the firſt teſtator dies inteſtate 
alſo, and it was the executor's own fault that hs 
did not, as he might, alter the property : But the 
law ſays, and the general notion of mankind is, 
that the making a man executor is giving him all, 
which is the leſs to be wondered at, when it is 
conſidered that perſonal eſtates were not near ſo 
large formerly as they are at preſent : Accordingly 
it was decreed, that the executor ſhould take the- 


/ ſurplus as executor ; though Mr. Lutwyche ſaid 


this would ſhake many precedents, Hil. 1725. 
Somner v. Hooker, 2 Mil. Rep. 338. 2 Eg. Caf. Ar. 
441. fl. 45. A will was begun, and by it ſeveral gificie given ts 
legacies given to the next of kin, and likewiſe to the l — 
the executors, and then at the beginning of the ©4, refidue to be 
next ſentence the will ſtopped, and was left un- — 
finiſhed. Lord Chencellor : The teſtator having 
giyen the executors a legacy, it is moſt likely he 
would have given away the reſidue from them; 
therefore let the ſurplus be deſtributed according 
to the ſtatute of diſtributions. Hil. 12 Geo. 1. 
Knewell and Gardiner, Gilbert's Rep. 184. Mar- Legacy given to 
tha Hill having no children, but ſeveral nephews ue 
and nieces, deviſes legacies to all her nephews and tee of the ſur- 
nieces except one; and then ſays, ſhe gives to Plus. 
her ſiſter Sall (wife of Francis Sall) all her houſe- 
hold goods and chattels, &c, ſhe ſays too, ſhe 
gives the ſame to the ſaid Francis Sall and Judith 
his wife for life, and after her deceaſe ſhe gave a 
moiety thereof to M. S. and J. and appointed 
Francis and Fudith Sall executors. Decreed by 
the maſter of the rolls, that Francis Sall was not 

Bb 2 | in- 
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The teſtatrix 
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intitled to the ſurplus : The general rule 
this head is, that where a particular bequeſt is 
given to the executor, the court preſumes that the 
teſtator intends that he ſhall be a truſtee of the. 


ſurplus. Paſch. 1740. Willi and Brady, Bar. 


nard. 64. Grace Latoſen a widow having one ſon, 
Wilkem Lawfon, and two daughters, Alice the wife 


made ber daugh- of Reynold Newftead, and Ekzabeth the wife of 
ter a feme covert en Fohmſton, and being in partnerſhip in the 


execut / ix, having 
given her a legacy 
in truſt for her 

ſeparate uſe, ex- 


clufive of her 


cloathing trade with her ſon-in-law Allen Foby- 


Joon, by her will directed 1000 J. to be taken 


out of her ſtock, and laid out in the purchaſe 


' busband, ſhe is of lands for the benefit of her ſon. MI 


intitled to the 
us. 


gave a legacy to her daughter Alice, and directed 
that the reſidue of her joint ſtock ſhould be inveſ- 
ed in the hands of John Senior, his executors, Cc. 
defires he may become a partner with her ſon-in- 
law Allen Johnfton ; and as to Senior's ſhare of the 
profits, declares the ſame ſhall be in truſt for her 
daughter Elizabeth for her ſeparate ufe, excluſive 
of her huſband, during her life; and after her de- 
ceaſe to ſuch perſons as the ſaid Elizabeth ſhould 


give the ſame by her will or other inſtrument in 


writing, and made the ſaid Elizabeth executrix : 
The queſtion was, whether Elizabeth, notwith- 
ſtanding the legacy of the ſtock given in truſt for 
her benefit, was as executrix intitled to the ſurplus 
of the teſtatrix's perſonal. eſtate, or was only a 
truſtee of it for the benefit of the next of kin? 
The lord chancellor ſaid, that the authorities on 
this head had been various, and ſome of them 


claſhing with one another, but that the preſent 
caſe was a very plain one, namely, that the exe- 


cutrix is not excluded of the ſurplus ; the rule of 
law is clear on that fide of the queſtion, and the 
rule of the eccleſiaſtical, court is clear on the 
fame ſide: The eccleſiaſtical courts have indeed 
attempted to make an executor diſtribute the 
ſurplus when he has had a legacy given him; 
but as often as they have ſo done they have 
been prohibited: This ſhews that the ground 
« I 4 0 
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of this court decreeing the ſurplus in ſuch caſe to - 


be diſtributed, is founded on conſiderations of 
equity, and on ſome fat; from whence ariſes a 
violent preſumption amounting to evidence, that 
the executor was only to he a truſtee. The firſt 
caſe on this ſubject was that of Fyfter and Munt 
in the time of lord Feffreys, the tradition of which 
eaſe he has heard to be, that lord Jeffreys thought 
there was ſomething of fraud in the party's getting 
to be made executor, though no particular evi- 
dence was given of a fraud; and beſides, lord 
Feffreys thought it abſurd, that when the execu- 
tor had a legacy of 51. given for his trouble, he 
ſhould claim the reſidue of the eftate to his own 
benefit : From this time it has been taken, that 
where an executor has had a legacy given him for 
his care and trouble, and no diſpoſition of the ſur- 
plus, he ſhould be but a truſtee of it : But the firſt 
caſes of this kind were only where a legacy was 


given the executor for his care and trouble; after- 


wards the court carried the matter further, and in 


general held, that where a legacy was given the 


executor, he ſhould be but a truſtee of the reſidue ; 
and the foundation of that opinion was, that giv- 
ving him a particular legacy, implied he was to 
have no more: The caſe of Farrington and Knightley, 
in the time of lord Macclesfield, was to that particu- 
lar purpoſe, and that is now the ſettled opinion 
however ſeveral diſtinctions have been endeavour- 
ed at to take caſes out of this general rule on ac- 
count of the executor's being nearly related to the 
teſtator; but this diſtinction has been over-ruled; 
it was denied in the caſe of The Lady Glanvil and 
The Ducheſs of Beaufort; but in the caſe of Ball 
and Smith in the time of Lord Harcourt, ſuch dif- 
tinction did prevail in favour of a wife who was 


made executrix; and his lordſhip ſaid he did be- 


lieve, that in the caſe of a wife ſuch diſtinction 
has prevailed ſince : As to the preſent caſe, that 
which he founded his opinion upon was, that this 


Was a legacy given in truſt for the ſeparate uſe of 
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the wife, excluſive of her huſband, and as it was a 
legacy of this kind, no inference could be made 
from thence that ſhe was not to have the reſidue 
for her own benefit; for though the teſtatrix had 
intended that the executgix ſhould have the whole, 
yet as ſhe deſigned that the moiety of the ſtock in 
trade ſhould be for the ſeparate uſe of the execu- 
trix, excluſive of her huſband, there was a neceſ- 
ſity of veſting this legacy in the particular manner 


that it was done; and whenever that is the caſe, 


no concluſion can be drawn from an executor's 
having a particular legacy given him, that he was not 
deſigned to have the benefit of the reſt ; and this 
opinion falls directly within the reaſon of the caſe 
of Griffith and Rogers, and that of Lady Glanvil and 
The Ducheſs of Beaufort before-mentioned ; the 
laſt of theſe caſes came before Lord Cowper, and 
that was reverſed in the houſe of lords : An objec- 
tion indeed has been made, that barely giving a 
legacy in truſt, ought not to be a foundation for 
ſuch a diſtinction; and ſo far indeed it is true, 
that if this was barely a legacy of this ſort, it 
ought not to make a diſtinction; but this is not 
barely giving a legacy in truſt, but a truſt of a par- 
ticular kind, and abſolutely neceſſary to be made 
to anſwer the purpoſe which the teſtatrix intended. 
15 July 1740. Newſtead and Fohn/lon, Bernard. 
4. Vide antea fo. The caſe of Starkey v. 
rookes. D | 

This point, how far the executor ſhall be intitled 

to the ſurplus, although he be not by the ex- 
preſs words of the will appointed reſiduary lega- 
tee, having been long litigated; in the year 
1725, King, then lord chancellor, brought a bill 
into the houſe of peers (which paſſed that houſe) 


to ſettle the point: but it was thrown out by the 


houſe of commons, The bill was to have ſettled 

it for the benefit of the executor. Stra. 569. 
But ſince that time, the general rule ſeemeth 
to have been, that where excoutors have legacies 
given 
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given them, and the ſurplus is not ſpecially de- 
viſed, they {hall be truſtees of the ſurplus for the 
next of kin, unleſs there appear in the will ſpecial 
circumſtances. of the teſtator's intention to the 
contrary. 2 Ath. Rep, 45. pl. 36. 2 Burn's 
* Law 579. Barnard, in Chanc. 94. 

he teſtator gave a pecuniary legacy to A. and 
another of a different value to B. bath infants, and 
made them executors. The queſtion was, as to 
the reſidue of his perſonal eſtate, whether it ſhould 
reſult to the next of kin, or go to his executors, 
By the lord chancellor Hardwicke : Though the 
law caſts the whole perſonal eſtate upon the exe- 
cutor ; yet as a will is to be conſtrued chiefly ae- 
cording to the intention of the teſtator, if it ap- 
pear manifeſtly his deſign that the executor ſhall 
not have it, it ſhall be diftributed by this court. 


As where a ſpecific legacy is given to an executor, 


he ſhall not have the reſidue; as it would be ab- 
ſurd to think, that the teſtator after he had given 
bim what he thought convenient, ſhould allo in- 
tend to give him the whole reſidue, which would 


include the particular legacy. Yet in many caſes 


this conſtrution may be improper ; and therefore 
the rule of law has been fuffered to take place, 
As in the caſe of Griffith and Rogers, where the 
executrix had a ſpecifick legacy of ten books. 
And in the caſe of Jones and We/tcombe (Prec. Ch. 
316.) where a man, poſſeſſed of a long term, de- 
viſed it to his wife for life, and after her death ta 


the child ſhe was then enſient with, and made her 


executrix. For in this caſe it was neceſſary to 
deviſe the term to her ſpecifically, for the ſake of 
the limitation to the child. In the preſent caſe, 
not to mention that it is improbable the teſtator 
would have made theſe perſons who are infants his 
executors, merely for the purpoſe of diſtributing his 
perſonal eſtate, without any benefit to themſelves; 
it was very proper he ſhould give them theſe lega- 


cies, though he might intend they ſhould after have 
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the reſidue; for they do not take the-legacies, ag 
they will the reſidue; for this they are intitled 
to jointly and equally, and the ſurvivor will take 
the whole. But the legacies are unequal in value, 
and their intereſt in them different and ſeparate, 
And it cannot be inferred, that the refidue includes 
the particular legacies ; for as they are bequeathed, 
the legatees are intitled to them in ſeveralty, and 
with different intereſts ; whereas if he had not ſe. 
parated them, they would have devolved jointly, 
and otherwiſe than be intended they - ſhould. 
And he decreed the reſidue to the executors, 
Blinkhorn and Teaſt, 2 Burn's Eccle. Law 582. 


What Debts ought to be firſt paid. 


HERE a teſtator is much indebted, and 

the executor is deſirous to be rid of the aſ- 
ſets, the executor's ſafeſt way is to file a bill in 
chancery againſt the creditors, to the end they 
may, if they will, conteſt each other's debts, and 
diſpute who ought to be preferred in payment. 
2 Vern. 37. 

A ſtatute for per- If the teſtator had acknowledged a ftatute for 

formance of co- the performance of covenants in certain inden- 

venants not for- 2 2 

feited, cannot be tures, yet the executor cannot plead it in bar of an 

pleaded in bar of action of debt upon an obligation, the ſtatute not 

— being forfeited at the time, becauſe it is uncertain 
whether ever it will be forfeited, Harriſon's caſe, 
5 Co. 28. 5. Bridgman 80. Roll. Rep. 405. con- 
tra, Woodcock and Fox, Goulſ. 142. 4 vide Moor 
752. pl. 1034, Bu. 22, 101. Cro. Eliz. 467. 

72. Cro. Fac. g. 35. 
Aliter of a re- If the teſtator had acknowledged a recognizance 
cognizance for with condition for payment of a leſs ſum at a day 


| — to come, the executor may plead this recognizance 


Safe way to file a 
bill in chancery. 


day. in bar of an action of debt upon an obligation, 
though the day of payment by the condition of 

the recognizance be not yet come, becauſe this is 

- 
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a duty preſently and certain, in as much as the 
condition is for the payment of the money. Rob- 
fon and Francis, Bridgman 79, 80. 1 Roll. Rep. 


ff the condition of the recognizance be for the How if for pay- 
ent of 100. to an infant when he comes Re — 


his full age, this recognizance during the infancy, gency. 
is not any bar of a debt upon an obligation, be- 


 eauſe it is uncertain whether any thing ſhall be 


ever due upon the recognizance, for the infant 
may die before his full age, and then nothing ſhall 
be paid. Robſon and Francis, Dubitatur, Bridgman 
70, 80. Roll. Rep. 405. 

If the teſtator acknowledges a recognizance in How if for 
nature of a ſtatute ſtaple, of which the defeazance ment of a . 
is, That whereas the conuſee and the teſtator were — — . 
dound in an obligation to B. a ſtranger, for the ſtranger. 
debt of the teſtator, and as his ſurety, with condi- 
tion for payment of 1001. at a day yet to come; it 


is granted by the ſaid defeazance, that if the teſta- 


tor, his executors or aſſigns, pay the 100 l at the 
day; then the ſtatute ſhall be void; and though 
this be a collateral ſum to be paid to a ſtranger to 
the ſtatute, and not to the conuſee, and fo no duty 
to the conuſee, and perhaps the heir of the teſta- 
tor will pay the money at the day; yet in as much 
as it is for the payment of money certain, for 
which by intendment the executor will be charg- 
ed, the executor may plead this ſtatute in bar 
of an action of debt upon an obligation be- 
fore the day comes. Goldfmith and Sidnar, Cro. 
Car. 362. A recognizance in chancery muſt be 
paid before a debt on a bond. Yaugh. 103. 

| Where there are two debts on ſpecialties, and of Of two ſpecialties 
one the day of payment is paſt, and of the other 9 
the day of payment is not come, he cannot pay day paſt, and ane= 
that debt of which the day of payment is not come tber at aday to | 
before the other. Docter & Student 77. b. g EE. 
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If there be ſeveral debts due to ſeyeral perſons 
by obligations or by contracts, and for the one of 
the debts an action is brought, the executor, ad- 


miniſtrator or ordinary, cannot pay the other debt 


for which no action is brought. Doctor and Stu- 
dent 77. 5. Cro. Fac. 9. 2 Vern. 300. 

If there be two actions brought againſt an exe. 
cutor, one by A. and another by B. the executor 
may pay that debt of which he had firſt notice of 
the ation brought, though this writ was laſt pur. 
chaſed, 3 D. A. 393. p. 8. This muſt be in- 
tended before he had notice of the other. Mar 


8 926, 173. p. 3056. Leon. 312. 2 Lean. 
0 


Pending actions If there be ſeveral actions of equal nature 
of equal degree, brought againſt an executor, he cannot pay any 
executor cannot . 
pay one, but may Of them before the other pending the actions, 3 
eonfeſs judgment D. A. 393. p. 9. but he may confeſs judgment on 
en one. any of the actions though it was brought after the 
others. Dactor and Student 77. b. Keilway 21 
H. 7. 74. 9 E. 4. 13. Moor. 678. pl. 926. 
Carl. 228. Sid. 21. Keikv. 74. b. Moor 173. 
pl. 306. 1 Leon. 69. 2 Vern. 300. Jon. 91, 
92. And the plaintiff cannot reply, that the laſt 
action was brought by fraud, without traverſing 
that it was for a juſt debt. Vilcax and Green, 
Moor 705. pl. 984. Cro. Eliz. 462. Brownl, 
50. Lutw, 662. . 
Erecutor muſt Executors at their peril ought to take notice of 
take notice of debts upon record, and pay them firſt; and though 
deb's upon record a recovery be in another county than where the 
pitt” teſtator and executors inhabited, it is not material. 
Littleton and Hibbons, Cro. Elix. 793. 2 And. 
157, 158. 3 Med. 113. But where executors 
ſhall be excuſed for want of notice, vide Keilw. 51. 
a. Moor 37. pl. 122. | | 
Bonds before im- Debts by bond ſhall, be paid before debts by 
ple contract. ſimple contract. 9 Co. 88. b. 


0 4 


Though cond- So if the condition of a bond be to pay money 


on Ae a bef 
1 . at a day not yet come, it ought to be paid be ” 
to come. 
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a debt by ſimple contract, Leman and Fooke, 3 


3 Lev. 57. | 
Executors may pay ſtatutes or bonds in which 


they were jointly and ſeverally bound with their 


teſtator, Rogers and Danvers, Med. 165, and it 
was common for executors, upon plene adminiſtra- 
vit pleaded, to give in evidence payment of ſuch 
bonds, and ſometimes ſuch perſons were made ex- 
ecutors for their ſecurity, x 
An executor may pay a debt upon fimple con- May pay a debt 


tract before a bond of which he had no notice. on ſimple con- 


Horman and Horman, 3 Mod. 115. ſed quere 2 before a 
And. 159. Med. 175. FVaugh. 94. —— 115. — N 
Sid. 230. Fitzg. 78. Cro. Jac. 535. 2 Vent. 

360. Comb. 35. 

An executor ſued for rent due in the life of the Cannot plead a 

teſtator on a parol leaſe, cannot plead thereto a bond againf debt 
bond entered into by the teſtator, and that he hath 17, o the the 
no aſſets ultra. Newport and Godfrey, 3 Lev. 267. tor. 
The contract remained in the realty notwithſtand- 
ing the term was determined. But on ſuch a 
bond to himſelf he might have retained, Salk. 
326. A debt by ſpecialty is equal, but not ſu- 
perior to a debt for rent, Salk. 326. 4 Mad. 44. 
2 Vent. 184. Comb. 183. The leaſe was deter- 
mined in the life of the teſtator. 

If an executor pleads ſeveral judgments, and On a plea of ſe- 
the plaintiff confeſſes the plea to be true, and prays '** —— wr 
judgment of aſſets in futuro; if aſſets after come to — 
the executor, he may ſatisfy the judgments plead- ſets in future, he 


ed, for the judgment of aſſets in futuro is only to e —— 


be paid after the other judgments. Parker and ments. 


Atfield, Salk. 312. 

If a man acknowledges a ſtatute to one, and Judgment to be 
after another recovers a debt againſt him, and bai before a 
after he dies, the executor ought to ſatisfy this 
judgment before the ſtatute, becaufe ic is more 
worthy, for in a ſcire facias againſt him upon the 
judgment, it is no plea for the executor to plead 
the ſtatute acknowledged by the teſtator before the 


Judg- 
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judgment. Bond and Bayly, Conny and Baron, 3 

D. A. 394. R. p. 1. N 5 4 
But yet if the goods of the teſtator are taken in 
execution upon the ſtatute, this being without the 
conſent of the executor, and no act or folly in 
him, in a ſcire factas brought upon this judment 
he may dit. 2 And. 157, 158. Ye. 29. 
Cro. Elix. 734, 822. 2 Brownl. 30, 81, 82. 4 
Mod. 248. 6 Mod. 144. 4 Co. 60. a. 5 Co. 28, 
3. Brownl. 101. Til. 133. Dyer 80. a. Lun, 
28. 3 Leon. 270. Leon. 329. mn 271. 
f a man recovers a debt againſt B. and after 
B. acknowledyes a ftatute to C. and after makes 
his executor and dies, the executor ought firſt to 
ſatisfy the judgment, and not the ſtatute which 
became due after the death of the teſtator, for the 
judgment is more high. Dubitatur. Beerbra 
and Read, Cro. Eliz. 734. 822. Yel. 29. 2 
Brownl. 39, 81, 82. 2 And. 157, 158. 4 Co. 60, 

5 Co. 28. b. eu 

When the teſt - The plaintiff had a verdict at Niſi prius, the de. 
tor dies after a fendant died before the day in bank, and accord- 
——_— ing to the ſtatute 17 Car. 2. c. 8. judgment is en- 
the day in bank, tered againſt him ; this ought to be paid as a judg- 
— ment in the life of the teſtator. Brunet and Hol. 
odgmens in his den, Raym. 210. Lev. 277. Mad. 6. 6 Mad. 
— 144. But as to a judgment given by force of the 
ſtatute 8, 9 . 3. againſt an executor whoſe teſ- 
tator died after an interlocutory judgment againſt 

him, vide 6 Mod. 142. Salk. 315. and 42. 
No precedeney in If H. recovers againſt B. and afterwards C. re- 
Judgments bad a- covers againſt him, and after B. dies, his execu - 
gainſt the teſta= tor may ſatisfy which of the judgments he pleaſes, 
"ou ſcilicet the later judgment if he will, for they are 
all one as to him. 3 D. A. 395. p. 3. There is 
no precedency between one judgment and ano- 
ther had againſt the teſtator, and priority of time 
is not material, but he who firſt ſues execution 
muſt be preferred, though before execution ſued 


the executor may pay which he will firſt, yet 4 
eac 


— 
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each brings 2 ſcirs feces, the executor may confeſs 


the action of which he will firſt, though one ſcire 


facias was brought before the other. 3 P. A. 


305. P. 4+ 1 Leon. 329. 3 Leon. 270. But if 
there be two judgments given againſt an executor, 


that Judgment which was firſt given ſhall be firſt , 


+ Leon. 329. 3 Leon. 270. 


execut 

Twiſden ſaid, that it had been held, that when 
an executor was ſo ſued, that he might have aba- 
ted the writ, and did not, but ſuffered judgment, 
it was a deva/iavit, though then held otherwiſe. 


Sid. 404, 408. et vide Cro. Elix. 471. Brown. 
18. 2 Brown. 185. Vaugh. 95, 100. Vent. 


381 


199. | 
Drew of the goods of the teſtator as are ſuf- How funeral 
ficient for his funeral, may be nila ed to that charges to de 
* allowed. 


uſe before debts or legacies. 37 30, 28. 
Funeral expences, according to the degree or qua- 


lity of the deceaſed, are to be allowed of the goods 


of the deceaſed before any debt or duty whatſo- 
ever, for that is opus pium & charitativum. 3 Inſt, 
22. In ſtrictneſs no funeral expences are allow- 
able againſt a creditor, except for coffin, ringing 
the bell, parſon and clerk, and bearers, but not 
for pall or ornaments. Salt. 296. Comb. 342. 
Halt ſaid, 10 L. was enough to be allowed for the 


funeral of one in debt, (g. if it ſhould not be Tos. 
for) it was ſaid baron Powel in his circuit would 
allow but 115. 62. in the like caſe, which he ſaid | 


was all the neceſſary _ 


Rent reſerved upon a leaſe which before due rent incurred in 


from the executor, ought not to be ſatisfied before the executor's 


judgments or other debts of the teſtator, for this is 


time, ought not 
to be paid before 


the proper debt of the executor, for the action judgmeat. 


ſhall be brought againſt him in the debet and detinet. 


Vide Hargrave's caſe, 5 Co. 31. Vide 2 D. A. 504. 
p. 10. 3 D. A. 395. S. p. 3 


A judgment in the life of the teſtator ought to , j Agent in 


be ſatisfied before any debt, for if the executor the life of teſta- 
ſuffers a judgment againſt him at the ſuit of ano- 2 muſt be ficſt | 
; a —_ 


ia ed. 


— 
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ther, and execution, it is a devaſiavit if he had not 


ſufficient. 21 E. 4. 21. 6, | 
80 u debt of re. The law is the ſame if the teſtator be indebted 
cold to the king Of record to the king: This is in nature of a 
judgment, and therefore it ought to be firſt ſatiſ- 
hed. 21 E. 4. 21. b. Bro. 6 85 71. 
How far a decree A decree in equity obliges executors in equal 
in equity binds. degree at leaſt, with a judgment at common law. 
Shaftoe and Powel, 3 Lev. 355. et vide Roll. Rep. 
86. Style 38. Salt. 507. Pending a ſuit in 
equity againſt him, or after a decree quod computer, 
an executor may pay another of higher or as high 
a nature ; but this muſt be intended where he hath 
legal aſſets; but if he hath equitable aſſets only, 
a court of equity will not indemnify him, and ſuf- 
fer him to prejudice and diſappoint the firſt ſuitor, 
Salk. 507. Vern. Oo A. ER 
If a man brings debt againſt an executor, and 
pending this another. man brings debt, and the 
firſt recovers, . he ſhall be firſt ſatisfied, H. 6. 
; If an action be brought againſt an executor in 
another county than where the executor lives, be- 
fore notice that the action is brought, he may pay 
the other debts, becauſe it is in another county. 
2 H. 4. 21. b. Plowd. 279. Cro. Eliz. 793. 
Leon. 312. 2 Leon. 60. | 
If an action of debt be abated by an executor in 
a new action by journeys accounts, he ought to 
plead fully adminiſtered the day of the firſt writ 
"purchaſed, (therefore he cannot pay any debt 
mean between the abatement and the new writ). 
48 E. 3. 21. 2H. 4.21. Aldrich and Waithal, 


Cro. Fac. 579. Roll. Rep. 184, 204, 209. Winch 


82. Hob. 248. k | 
Debt for wages by a ſervant within the ſtatute 


of labourers, ſhall be paid before ſimple contract: 


. 3 D. A. 397. U. p. 1. Moor 698. p. 971. 
Debus upon fm - Debt upon ſimple contract ate to be paid before 
pie contracts be- legacies, Pinchon's caſe, 9g Co, 90. ö. Sid. 333. 

tore legacies, , Doctor 
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Doctor and Student 78. Debts are to be paid be- 
fore legacies. 21 E. 4. 21.b. 2 H. 6. 16. 
Debts to the king by matter in deed are all one 
with debts of a common perſon, and of them the 
executor hath the election to pay which he will 
firſt, 21 E. 4. 21. If there be a judgment againſt 
4, om a bond, Cc. who dies, and after another 
obligee of A. aſſigns his bond to the king, the ex- 
ecutors of A. may pay the judgment, and it will be 
good againſt the king, in reſpect the debt due 
to the king was not upon record before the death 


of the teſtator. Lane 65. 


An action of debt was brought for 1001. re- 


383 


Debt to the king. 


A debt upon ſim- 


ceived to the king's uſe; the defendant pleads ple contract to 


that the money was paid to his inteſtate by Copley 
ſheriff of Yorkſhire, for the king's uſe; but that 


the king, ſhall be 


paid before a debt 
bond to a ſub- 


the inteſtate dying, letters of adminiſtration were je. 


ted to the defendant, and that the inteſtate 
was indebted to him by bond in 1600. and that 
he left but 5 /. affets, which the defendant retains 
towards ſatis faction of his own debt: The attor- 

general demurred, and judgment was given 
for the king by the whole court: And it was re- 
folved una voce, 1. That the debt to the king by 
record hath preference in payment before the debt 


of a ſubject, for the king's treaſure is vinculum 


pacis et nervus belli; and the king being buſied in 
public affairs, the law takes care for him in theſe 
caſes, that no laches or length of time ſhall prejudice 
him, 2. That this prerogative holds in caſe of 
debts in pats, or upon ſimple contract, becauſe 
they ſtand moſt in need of this privilege, for other 
debts will ſave themſelves ; and the objection that 
an executor muſt take notice of debts upon record, 
but cannot of debts in pars, hath no force; for he 
muſt pay bonds before ſimple contracts, and yet 


perhaps he can have no notice of the conditions till 


they be demanded, for the obligees keep them. 3. 
As this privilege held in the life of the inteſtate, it 
continues after his death, and his A 
; ; m 
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| muſt: pay this debt before other debts to ſubjects; 
for, as it extends to the heir for the real eſtate, 
ſo by the ſame reaſon to the perſonal eſtate ; and 
though this bond be as a judgment, becauſe the ad- 
— it cannot ſue himſelf, yet he cannot 
retain againſt a debt upon a judgment, or of a ſy. 
perior degree to his own ſecurity, 4. That by 
debt to the king is included damages, treſpaſſes, 
Ec. 5. This privilege is ancient and undoubted, 
as appears by ſeveral writs in the Regiſter, which 
recites it, and the ſtatutes and book caſes ſpeak of 
the king's debt generally, and there is no reaſon to 
reſtrain it to debts by record, but debts in pais are 
included, Mercurij 25 January 1681, Scaccarin, 
Dominus Rex v. Burnet. 
Where a booed, If a man binds himſelf in an obligation to per- 
net forfeited ſhall form certain things, and deviſes. ſeveral legacies 
not bar a legacy. and dies, leaving but ſufficient to ſatisfy the obli- 
gation, if it ſhall come to be forfeited, yet this ob- 
igation ſhall not be par bar of the legacies, be- 
cauſe it is uncertain whether the obligation will 
ever come to be forfeited ; but the executor ſhall 
make a conditional delivery of the legacies, viz, 
If the obligation be recovered againſt him, the le- 
tee ſhall re-deliver the legacy. Necton and Sharp, 
or 413. pl. 568. Ow. 72. Style 56, All 
— 39.  Stjle 37, 54, 735 All. 40, 41. If the 
iritual court goes about to compel payment of a 
legacy with ſecurity to refund, a prohibition, lies. 
Vern. 93. | | 8 
When debts, on If lands are deviſed to truſtees for payment 
a deviſe of * of debts, debts by ſimple contract, and debts by 
_ ell be ſpecialty ſhall be paid in proportion; and though 
paid in propor the truſtees are creditors to the teſtator, or ſureties 
tion. or according for him, yet they ſhall not be allowed to prefer ' 
to ſuperiority. themſelves. 2 Ch. Ca. 54. All debts, when the 
deviſe is to a truſtee, ſhall / be paid in average, ex- 
cept "thoſe that affect land. Vern. 63. But if 
lands are deviſed to an executor, they become legal 
aſſets, and the debts ſliall be paid in a je 


Led 
, 
— 


S S. TF 2 K 


rylamenti, Lal Wills, and Euecutori. 385 
adminiſtration, and according. to the precedency 
or ſuperiority at law. Girling and: Lee, Vent. 63. 
2 Ch. Rep. 262. Cb. Ca. 248. Roll. Ab. 920. 
Heb. 265. ä 
n deviſed lands to his nephew, and his On « deviſe of 
heirs, whom he made executor in truſt, to ſell for Ende for pay- 

t of debts and legacies : It was held, that wo 
the deviſe being to the nephew and his heirs, 4ebts ſhall be 
ſhewed that the teſtator intended it ſhould go in f'* rad. 
deſcent, and therefore he ſhould take as truſtee, 
and that the debts and legacies ſhould be paid in 


I average. 2 Fern. 133. Sed vide 2 Fern. 248. 


The caſe of Sir John Bowles cited, where upon a 

truſt r of debts and legacies, though it 

was de by lord keeper Bridgman that th 

ſhould be paid pari paſſu, and each to bear the loſs 

in average, lord Finch reverſed the decree, and 

faid he would not let a man fin in his grave, This 

has ſince been the conſtant practice with reſpect 

to debts and legacies ; but as to creditors th 

ſhall be all paid in average, except ſuch who 

debts affect the land. Vide 2 Fern. 405. ä 

Mortgages are not to be preferred to other real Real ineum- 
incumbrances, but mortgages, judgments, ſtatutes brances to be paid 
and recognizances, ſhall take place according to er. 2 
their priority, and as wy ſtand in order of time. 

The Earl of Briftol and Hungerford, 2 Vern. 524. 

If creditors have joined in a bill, and obtained a where creditors 
decree for payment of their debts out of the legal bare in equity 
and equitable aſſets, none of them ſhall be permit- cn rely . 
ted to obtain a preference of the others by obtain not obtain « pri- 
ing Rn againſt the executor, Shepherd and vrity at law. 

t, 2 Vern. 435. 8 | 

Where there are legal and alſo equitable aſſets, when a ereditar 
the creditors who will take their ſatisfaction out of follows legal ate 
the legal aſſets, ſhall have no benefit of the equita- n gt 
ble aſſets, until the other creditors who can only aquitable aflets. 
be paid out of thoſe aſſets, have thereout received 
an equal proportion of their debts. Shepherd and 
Kent, 2 Vern, 435. 238 

ö ä Cc If 
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Debt to the king. If there be a debt due to the king, equity will 
order it to be paid out of the real eſtate that the 
other creditors may have a ſatisfaction of their 

debts out of the perſonal eſtate. Vent. 455. 
— If one dies indebted by mortgage and ſimple 
paid out of the contract, and the executor applies the perſonal. aſ- 
perſonal can, ſets in diſcharge of the mortgage, the ſimple con- 
—. ay tract creditor ſhall ſtand in the place of the mort. 
Rand in the gagee; and though one of them gets judgment of 
mortgagee" place" aſſets quando acciderint, yet as their relief is only in 
equity, they ſhall be paid in average. /7/on and 
HNelding, 2 Vern. 763. | | 
Lands deviſed to The teſtator being ſeiſed in fee, and indebted 
the eldeſt ſon in by bonds, deviſed his lands to his eldeſt fon in tail, 
—— gave legacies to his other children (whom he had 
dren, the perſonal before provided for), and the eldeſt ſon being exe- 
eſtate being ar- cutor applied the perſonal eſtate in diſcharge of 
44 the bonds; the legatees brought a bill, praying, 
tees ſhall not that they might ſtand in the place of the bond 
have — 14 creditors, and be paid their legacies out of the real 
==" ihe ſtate. The court ſeemed to admit, that if the 
lands had deſcended, the legatees might have been 
. relieved in this manner; but as the teſtator had 
. deviſed the lands, it was held they ought to be 
1 exempted ; for it was as much the teſtator's in- 
' tention that the deviſee ſhould have the lands, as 
that the legatees ſhould have their legacy; and a 
ſpecific legacy is never broke into to-make good a 
pecuniary one,, and the children being otherwiſe 
provided for, are not in the nature of creditors, 
Hern and Merich, 2 Salk. 416, Wil. Rep. 201. 
pl. 46. Gilb. Chanc, 307» 310. Eg. Caf. Atr, 
143, 298. Bunb. 137. Vern. 31. See Miſe 7. 


Volantery judg- If a freeman of London gives a voluntary judg- 


ments and bonds ment payable three months after his death, it ſhall 
poſtp..ned to be poſtponed to debts by ſimple; contract, and to 
the widow's cuſtomary ſhare, but will bind the 
freeman's legatory part. Fairebeard and Bowers, 
2 /ern.202, A voluntary bond ſhall not in 2 
courſe of ad miniſtration take place of real debts, 

though 


de »ts by funple 
' contuact, 
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though by ſimple contract, but ſhall notwithſtand- 
ing be paid before legacies. Jones and Powel. 
A ju ent or ſentence in France for mo 
all be 


due, conſidered here only as a debt by 
ſimple contract. 2 Fern. 540. Arrears of rent 
incurred in the teſtator's life-time, ſhall be paid 
before bonds, though the rent was reſerved on a 
leaſe parol. Vern. 490. 5 ud | | 

A recognizance not inrolled ſhall only be con- How « recogai- 
ſidered as an obligation, and not as a debt on re- zunce not inrolled 
cord. 2 Vern. 570. A recognizance was inrol- —— wo 
led by ſpecial order of the court after the time for | 
the inrolment of it was elapſed ; the conuſor be- 
twixt the date of the recognizance and the inrol- 
ment of it, borrowed money of F. S. upon a judg- 
ment which was now over-reached by the recog- 

- nizance, the eſtate of the conuſor being ſubject to 
a mortgage prior to the recognizance ; ſo that nei- 
ther the cognizance nor the judgment could reach 
the eſtate without the help of a court of equity; 
the court inclined to give the preference to the 
judgment creditor. 2 /ern. 234. et vide 2 Vern. 
272, that bond debts, and debts aſcertained, ſhall 
be preferred to debts that are only founded in 
damages. | 1 : 

J. S. having entered into a bond wherein be Her — 
bound himſelf and his heirs for the payment of out Sf the real 
1001, ſix months after his deceaſe, and being in- eſtate, the 6myle 
debted to Neave in 45 J. by ſimple contract, died — 

1 inteſtate, not leaving perſonal aſſets ſufficient to of the perſonal 

| pay his debts, but a real eftate of about the value «face. 

of 1007. the ſon and heir took out letters of ad- 

miniſtration to him, and conveyed the eſtate to 

P the obligee ; ſo much money was the conſidera- 

| tion mentioned in the deed, but no money was 

d paid, only the bond delivered up. MNeave de- 
manding his debt, the adminiſtrator inſiſted he 

5 bad applied the perſonal aſſets in diſcharge of 

bond, and that he being both heir and admi- 

2 C c2 niſtrator 
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iſtrator had a right to 
2 of 1 = he 2 


ſonal en. Hil. os Neove and Aire. 

Decree in chan- A duty decreed in chancery ſhall take place 

ceo next to judgments, and before debts on ſimple 
contract and by bonds. x Fern. 143. An ad- 
miniſtrator paid money on vecialties, though 
without notice of money due * a. decree, and 
had fully adminiſtered the aſſets, yet he was 
obliged to pay the money decreed. 2 Fern. 37. 
Vi de Roll. Abr. 377- Style 38. 2 Vern, $8. 
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Of an Executor of bis own Wrong ; How 
far liable to Creditors and Legatee: 
Executor de fon tort by the the Stat, 

43 Eliz. 


Of an Executor of bis own Wrong. 


| N executor of his own wrong is he who 
— — A takes upon him the off ce of an executor by 
' wrong, - intruſion, not being ſo conſtituted by the teſtator or 
deceaſed, nor for want of ſuch conſtitution ſubfti- 

tuted by the ordinary to adminiſter, b 
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It bas been doubted whether the only ſeiſing 
and taking into one's hands the goods of the de- dale a man er- 


ceaſed did not make one executor of his own 
wrong without any further act. Dyer 105. ö. 
And. 2. And lord Dyer ſaid, that the poſſeſſion 
and occupation of, or meddling with the goods, is' 
that which gives notice to the creditors whom they 


are to ſue as executor, If no one takes upon him to T4. gots 
be executor, or takes out letters of adminiſtration, of the deceaſed, 


the uſing the goods by any one makes him execu- 
tor of his own wrong. Read's caſe, 5 Co. 33. 5. 


2 Leon. 224. And ſo it is, if he takes the goods 


into his own poſſeſſion, which is the office of an 
executor or adminiſtrator. Read's caſe, 5 Co. 
33. 5. Stokes and Porter, And. 11. Dyer 166. 
6. Moor 14: pl. 3. N. Bendl. 74. pl. 115. 


But it is otherwiſe if adminiſtration was before 


committed. Far. 31. 


A man may adiaiſter ſeveral goods of the teſ- May adminifter 
| ator for the expences of his funeral, for this is a genes, 
matter of charity. 33 HH. 6. 31.b. Dyer 166 funeral, 


= 167. Zib. Intr. f. 322. b. 21 E. 4. 5. 
zh. Executors 24, 38. Br. Adminiſtrator 36. 
2t H. 6. 28. But heed muſt be taken to the 
proportion of the expence, and though no parti- 
cular limits to the expence can be given, yet 
doubtleſs either mere neceſſity, as church duties, 
Cc. or at leaſt decency ſuitable to the quality of 
the deceaſed, muſt be the bounds ; and this muſt 
be held within a very narrow compaſs, for there 
is no reaſon, that a man of quality, leaving per- 
haps intailed lands to a very great value, yet of 
perſonal eſtate not near ſufficient to pay his debts, 
ſhould have three or four hundred pounds (which 
ought to be applied in paying his debts) ſpent in 
a pompous funeral. 


' Overſeers, in ſeeking to preſerve and keep the g,,.c.... 


teſtator's goods, ſhall not be charged as executors 


of their own wrong ; bur it is otherwiſe if they 


expend or diſpoſe of the 2 
| 2 3 — 


ecutor of his 
own wrong. 


goods for the ex» 


ry 
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He who has let- If he, who is authoriſed by the ordinary ad col- 
dom, i. il, ligendum the goods of the deceaſed, ſell or diſpoſe 
is an executor by Of any, though they be bona peritura, he is an ex- 
Wrong. ecutor by wrong, as it was reſolved Dyer 255. 
notwithſtanding he was by the orinary's letter di- 
rected ſo to do; for it was ſaid the ordinary him- 
ſelf could not do it. Kelw, 81. 8 Co. 135. 9 
Co. 39. . 2 Infl. 298. 
He who admini- He, who adminiſters as executor by virtue of a 
ters by virwe of will afterwards diſproved or revoked by another 
| —— wares ill, ſhall be liable to the creditors for the goods 
before adminiſtered, either as executor by right or 
by wrong: A releaſe of a debt by him. is void. 
= and Meigbam, Roll. Ab. 919. D. p. 2. 
He who takes If there be a rightful executor, and a will by 
wer — him proved, or adminiſtration committed, and one 
cutor, is a treſ- takes goods wrongfully from ſuch rightful execu- 


baſſor, and not an tor or adminſtrator, this, though he convert them 


pon ra de ſon to his own uſe, makes him not an executor by 


wrong; but a treſpaſſor to the rightful executor 

or adminiſtrator, who even for thoſe goods once 

aſſets in his hands ſtands liable to the creditors, 

they being neither lawfully evicted nor rightly ad- 

miniſtered ; but in caſe there had been no execu- 

tor at that time, nor no will proved, nor adminiſ- 

tration committed, then ſuch taking of the de- 

ceaſed's goods had been an executorſhip by wrong. 

e Read and Carter, 5 Co. 33. b. 34. 4. But tho 
pays, claim- "27 . 

' ing to be execu- there be an executor or adminiſtrator by right, 

tor. yet if a ſtranger takes upon him to receive debts 

and make acquittances, or to pay debts or legacies, 

| claiming to be an executor, he is ſuable as an ex- 

How if the goods ecutor by this act. Read and Carter, 5 Co. 34. ö. 

Gs Dyer 166. b. N. Pendi. 12. But where the goods 

ſo taken never came actually to the executor's 

hands, but were in a remote place, there this taker 

becomes executor; for it would be miſchievous if 

the executor ſhould by a poſſeſſion in law caſt 

upon him, ſtand chargeable with thoſe goods, in 

remote places purloined, as aſſets in his hands; ſo 

| ; it 
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it would be miſchievous to creditors, if neither exe- 
cutor by right, nor this ſtranger as executor by 
wrong, ſhould ſtand liable to the creditors for 
them. | 
If a woman after the death of her huſband Wife's apparel, 
takes more of her apparel than is convenient, ſhe 
ſhall be executrix of her own wrong. 33 H. 6. 
31. Dyer 166. 11 Fitzh. Executors 24. Bro. 
Executors 19. 21 H. 6. 28. | 
If an executrix' makes a fraudulent gift of all Taking goods by 
her teſtator's goods, and yet continues. the poſ- ident gif. 
ſeſſion. thereof, and marries and dies, and the huſ- makes an execu- 
band being poſſeſſed of part thereof, pays legacies, tor by wrong. 
he is chargeable as an executor de ſon tort, IHil- 
ar and Watſon, Cro. Eliz. 405. The taking the 
goods of the inteſtate by virtue of a void or frau- 
dulent gift, made in his life-time, will make one 
an executor of his own wrong. Stamford's caſe, 
Leen. 223. Dal. 94. Bethel and Stanhope, Cro. 
Eliz. 810. 2 And. 172. Ow. 132. Haus and 
Loder, Tel. 197. Cro. Jac. 271. Brownl, 111, 
112. Moor 396. pl. 518. Gouls. 116. 8 
If leſſee for years in reverſion dies inteſtate, and Executor de fon 
his wife aſſigns the term, and after takes out dort of a term. 
adminiſtration and afligns to another, the firſt 
aſſignment is void; for upon ſuch term no entry 
could be made, nor could there be any executor 
d ſon tort thereof. Kenrick and Burgeſs, Moor 
26. pl. 273. But where ſuch a termor dies in- 
teſtate, and one enters and poſſeſſes himſelf there- 
of, he thereby becomes executor de ſon tort. 
Parker and Sweetman, Style 406, 432. 2 Mod, 
232, 175. If leſſee for years dies inteſtate, and 
one enters, he thereby becomes executor de ſon 
tirt, and if he commits waſte, the leſſor may have 
an action of waſte againſt him. Mayor and Com- 
monalty of Norwich againſt Fobnſon, 3 Lev. 35. 
3 Mud. go. Comb. 7, 8. 


Cc4 How 
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How far an Executor de ſon tort is liable, 


Liable to the N executor of his own wrong is not only 
0 — liable to an action at the ſuit of the execu- 


tor, who hath right to the goods wrongfully med. 
dled with, but alſo to an 2 the ſuit of a cre. 
ditor, who hath right to a ſatisfaction for his debt, 
but he ſhall only be charged ſo far as the value of 
the goods wrongfully adminiſtered by him amount 
; unto, h 
Te Lege. An executor of his own wrong ſhall be bound 
| to pay legacies, as well as an executor of right; 
Philpot's caſe, 3 D. A. 375. p.1, 3 Leon. 28. 
Ney 13. | 0 
The executors and adminiſtrators of any perſon 
and adminiſtra- Or perſons, who as executor or executors in his or 
tors liable, their own wrong, or adminiſtrators, ſhall waſte or 
convert any goods, chattels, eſtate or aſſets of any 
perſon deceaſed to their own uſe, ſhall be liable 
and chargeable in the ſame manner as their teſtator 
or inteſtate would have been if they had been 
living. Stat. 30 Car. 2. c. 7. made perpetual by 
485 N. A. c. 24. 


Of Executors by wrong by the Stat. 43 Elis. 
| . | 


SH HIS ſtatute reciting, that it had been 
. 1 praiſed in order to defraud ereditora, that 
procuring by ſuch perſons, as were to have the adminiſtration of 
— the goods of others dying inteſtate committed to 
ed to a ſtranger them, if they had required it, would not accept the 
Lieben aun, ſame, but ſuffered or procured the adminiſtration 
= — to be granted to ſome ſtranger of mean eſtate, and 
charge one as ex- not ot kin to the inteſtate, from whom themſelves 


ecutor de fon or others by their means, do take deeds of — 


Wort. 
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and authorities by letters of attorney, whereb 
they obtain the eſtate of the inteſtate into their 
hands, and yet are not ſubjet to pay any debts 
owing by the inteſtate, and ſo the creditors for 
want of knowledge of the place of habitation of 


the adminiſtrator cannot ſue him; and if they find 


him out, for want of ability in him to ſatisfy of 
his own goods the value of what he hath conveyed 
away of the inteſtate's goods, or releaſed of his 
debts by way of waſting, the creditors cannot re- 
cover their juſt debts: It is therefore enacted, 
that every perſon that ſhall obtain, receive and 
have any goods or debts of any perſon dying in- 


teſtate, or a releaſe or other diſcharge of any debt 


or duty that belonged to the inteſtate, upon any 
fraud as is aforeſaid, or without ſuch valuable con- 
ſideration as ſhall amount to the value of the ſame 


goods or debts, or near thereabouts (except it be 
in or towards ſatisfaction of ſome juſt and princi- 


pal debt of the value of the ſame goods, or debts to 
him owing by the inteſtate at the time of his de- 
ceaſe) ſhal] be chargeable as executor of his own 
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wrong. And fo far only as all ſuch goods and How far. 


debts — to his hands, or whereof he is re- 
leaſed or diſcharged by ſuch adminiſtrator, will 


ſatisfy, deducting nevertheleſs to and for himſelf Allowance of 


allowance of all juſt and principal debts upon con- 101 


ſideration, without fraud, owing to him by the in- 


teſtate at the time of his deceaſe, and of all other. 


payments made by him, which lawful executors or 


adminiſtraters may and ought to have and pay, 


CHAP, 


ts, & c. owing 
icaſelf.. . 
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CHAP. IX. 


Of Adminiſtrators; In what Caſes Ad. 


miniſtration ſhall be granted; How 

upon the Stat. 31 E. 3. Upon the Death 
of what Perſon ; By whom to be grant- 
ed; Upon the Stat. 21 H. 8. and to 
whom to be granted. 


— „ — * — 


Of Adminiſtrators. 
* TDVERY executor is an adminiſtrator of the 
_ 3 goods, and the pleading is ne unques executor, 
cutor. nor ever adminiſtered as executor; and the ad- 


miniſtrator hath the office of an executor. 5 Co. 
83. a. Vide 2 RolPs Abr. 399. A. 1. 


a 


In what Caſes Adminiſtration ſhall be granted. 


If the executor" I F all the executors refuſe to adminiſter, adminiſ- 
refuſes, Adminiſ- I tration ſhall be granted. 21 Edw. 4. 24. 20 


tration 


— de F. 6. 1.6. 36. 38 H. 6. 8. for now the executor 


is dead inteſtate. 19 E. 3. Covenant 24. 50 E. 3. 9. 


But it is otherwiſe if one refuſes, and another proves 

the will. Henſloe's caſe, g Co. 37. In ſuch caſe no 

adminiſtration can be granted till all be dead, or 
have refuſed. Hard. 111. 

But- if a man make an executor, the ordinary 

cannot grant adminiſtration before refuſal of the 

executor. 3 H. 4. Aminiſtrat. 22. Not if upon 


a Citation to prove the will he does not appear. 
Leen, 9o. 


But hot till ce- 
fuſal. 


If 


Tas 


eres earn 82 
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If an executor hath adminiſtered, he cannot Cannot refuſe | 


afterwards refuſe, becauſe he hath accepted of the r 


executorſhip, and ſo determined his election; at 
leaſt the ordinary ought not to accept of ſuch 
refuſal, but ſhould compel him to take upon him 
the executorſhip ; but if the ordinary admits one 
to refuſe notwithſtanding he hath admiſtered, it 
ſtands good. 36 H. 6. 7, 8. Fadtum valet quod 
ſeri non debuit. After refuſal and adminiftration 
committed, the executor cannot go back to prove 
the will and aſſume the — 

upon the executor's making default to come in 
upon the proceſs to prove the will, adminiſtration 
be committed, the executor may at any time after 
come and prove the will, and ſo undo the ad- 
miniſtration. Mich. 27, 28 Eliz. Bale and Baxter, 
Leon, 90. Vide 3 H. 7. 14. Med. 214. 2 Brownl. 
58. Kol. Ab. 917. B. 1, 2, 3. | 


ip; but if only 


they bare 
a 2 


If a man makes an executor, and it is not If Executor not 


known or concealed, the ordinary may grant ad- Kaon, or there 
miniſtration, and it ſhall be good till the other . al.“. 


proves the will. 7 E. 4. 12. 6b. 13. ſed vide 
Slingsby and Lambert, Cro. Fac. 294. 3 Bull. 
112. Rol. Rep. 276. Godb. 262. 2 And. 150. 
151. 2 Fon. 72. Plowd. 277. 

If the ordinary knowing nothing of a will 
grants adminiſtration, and the executor afterwards 
renounces, this will not make the adminiſtration 
before granted good, or the ſale of a leaſe made by 
ſuch adminiſtrator good ; but after ſuch renunci- 
ation, the adminiſtration being repealed, a new 
one may be granted. Abram and Cunningham, 


2 Jones 72. 2 Med. 146, 147. Fent. 303, 304. 


2 Lev. 182. 3 Keb. 725. et vide Shower 406, 


will. 


407. | 
7 B. dies inteſtate, and adminiſtration is grant- When an ad- 


ed to C. who afterwards dies alſo inteſtate, and miniſtrator dies, 
adminiſtration de 
bonis non muſt 


adminiſtration of his goods is granted to D. D. is 


no adminiſtrator or repreſentative of B. the firſt be granted. 


inteſtate ; but in ſuch caſe adminiſtration of the 
goods 
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goods of B. unadminiſteredtby C. muſt be granted. 


and Osborn, 1* Rol. Ab 97: 217 5. 20 
6. 16. Her 47; 26 H. 87 8: 32 
H 8. BrudniÞ's'caſe' 5 Cs: 9. 
$0 when the exe. If an executor dies inteſtate, advifttiftration or 
cutor dies inteſ- to be granted of the teſtator, for now he is dead 


— inteſtate, 21 E. 12 20 H. 6. 7¹ Hand 473 


vide 10 E. 4. 1. 3 D. A. 30 
If the executor If an executor! before probte; of the will of his 
— . pw teſtator, makes an executor and dies, the executor 
tion uith the w Of the executor ſhall not aſſume upon himſelf the 
annexed muſt be execution of the firſt will; but adminiſtration of 
granted, — — — firſt teſtator with the will annexed 
Dyer 272. b. ſaid by the judges 
— rd emer court to be the uſage and cuſten 
of their court, and agreeable-to'the law; by the 
opinion of Dyer, to which the court gave credit, 
Vide Hayton and Walfe, Cro. Jae. 64 4: Palm. 153, 
154. Becauſe he cannot prove this will of the 
ft teſtator, and therefore incapable of recovering 
his debts, and conſequently of being his executor, 


Salk. 308. 


How 4 ſtration ought 10 be granted upon 
the Statute 31 Edw. 3. c. 11. 


ans af B Y the ſtatute 31 E. 3. c. 11. where one dies 

miniſtration ſhall inteſtate, the adler) ſhall depute the next 

be granted, and moſt lawful friends of the inteſtate to adminiſ- 
ter, which deputies ſhall demand and recover as 
executors the debts due to the inteſtate, to ad- 
miniſter and diſpend for his ſoul, and ſhall anſwer 
alſo to whom the inteſtate was bolden or bound, 
as executors ſhall anſwer, and they ſhall be ac- 
countable to the ordinary as in caſe of a teſta- 
ment. 


The inconvenience before this ſtatute, was that 


wes or ag although the ordinary might have ſeiſed' the debts 


tate. of the inteſtate, yet neither he, nor any under him, 


coyld 


e - _ ac OC #m. 
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Gall {ue der As Geben in the king's courts 9 


that the debtors would defraud the , wife and 
children, and.cxeditors Joſe their debts. Cart. 1 32. 


This Haute kes made 4ix alterations, three 28 51, o. dleary 
to the ordinary, and three as to the adminiſtrators; compellable to 


xy Was nat compellable-to grant adminiſtration, ©": 


ut now by the act he is commanded, and there- 
by. compellaple to grant adminiſtration; and a 
refulal to do it is aconterapt to the king, and an 
injury to the party. {Ap action lies for ſuch re- 


fulal, Cort. 125. ] Ll Hawedingries * —— To whom tie 
granting adminiſtration to whom they pleaſe ; muß grant 
V now,the adminiſtrator by this act has a more "#0 


abſolute intereſt in the goods of the inteſtate than 
the ordinary had, and abjlity to recover the debts 
and other things in action due to the teſtator, 
whereas to the ordinary himſelf no remedy is 
given ; and therefore the ordinary is bound by the 
act to grant adminiſtration to the next and moſt 
lawful friends, (i. e. the next of blood which are 
not attainted of treaſon, felony, or haye other 
lawful diſability) ; but the Stat. 21 H. 8. c. 5. 


Ns 


gives power to the ordinary to grant adminiſtration To the wiſe, or 
to the wife of the inteſtate, or to the next of blood, dert of kin, or 


or to both ; and ſo as to the wife has altered the = 
ſaid ſtatute of the 31 E. 3. {The adminiſtration To the huſband, 


to the wife deceaſed of right ought to be granted 
to her huſband as her moſt faithful friend within 
this ſtatute, Tous and Rowe, Jon. 175. Cre. 
Car. 106. Adoor 871. pl. 1210. Palm, 521. 
Sid. 409. 1 Mod. 231. Show. 351. Salk. 36. 
2 Mad. 20. Who ſhall be ſaid next friends within 
the Statute, Yide Raym. 498.] 3. The ordinary 
has no greater intereſt in the goods by this act, 
but has greater power than he had before in this 
only, that he may conſtitute adminiſtrators who 
ſhall baye by this a& greater intereſt and ability 
than they had before the act; and where the 1 

I 785 
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ſays, that in caſe a man dies inteſtate we muſt 
note, that a man may die inteſtate in fact and 
in law; in fact, when he makes no teſtament; in 
law, when he makes a teſtament, and the executors 
refuſe before the ordinary, or they all die inteſtate; 


and the act 31 Bd. 3. extends to both inteſtacics, 


Plnod. 179. 18 H. 6. 23. And the reaſon w 

the ordinary in ſuch caſe may, upon the refuſal of 
all, or — of all inteſtate, grant adminiſtration, 
is for that now the teſtator is dead inteſtate ; and 
then the act gives him power to grant according 
to the af, which the ordinary cannot do when 
one reſuſes, and the other proves. As to the ad- 


Adminiſtrators adminiſtrators, 1. They have now as abſolute 


have abſolute 
property in the 
goods. 


May recover 
8. 


Shall anſwer 
actions. 


property in the goods and chattels as executors 
have, which they had not before this act. 2. 
They ſhall recover the debts (and by equity ſhall 
have an action of covenant, actions upon caſe, 
and all other actions which executors may have) 
which they could not do at the common lay, 
3. They ſhall anſwer to actions, &c. in the ſame 
manner as executors; and in this point alſo the 
common law is altered; for at common law they 
were charged by the name of executors, and now 
they ſhall be charged by the name of adminiſtrators ; 


and yet it was doubted after the making the 


ſaid act, by what name they ſhould be ſued, 


38 E, 3. 26. 41 E. 3. 2. So this adminiſtrator | 


conſtituted by the ordinary, (whom the law puts 
in loco parents) ſo advanced, inabled, empowered, 
and in all points made equal to an executor con- 
ſtituted by the party himſelf, is newly created by 
this ſtatute, and no ſuch adminiſtrator was at the 

mon law; and for that the ordinary was conſti- 
tuted in loco parentis, to ſee that the debts and duties of 
the inteſtate ſhould be paid, and to grant adminiſ- 
tration according to the ſaid act for the benefit of the 
children or other next of kin ; but for that it would 
de a great trouble to the ordinary himſelf to take 
ſuch charge in ſuch multitude of caſes within his 
c 3 + diocely 
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dioceſe, the ſaid act of 31 E. 3. made for his eaſe, 
has endued his deputies with greater power than 
he himſelf had, to the intent that the adminiſtra- 
tor may, as much as he can, perform the truſt 
committted to him; and for this cauſe the ſaid 
a& has alſo provided, that adminiſtrators to the 
ſame intents and purpoſes ſhall be accountable as 
executors have been. Henſhoe's caſe, g Co. 39. b. 40. 

The ordinary may compel the adminiſtrator to ac- Ordinary may 
count, but not to diſtribute. - Noy 24, 28, 78. Curt. cumfel an ad- 
I2. 7 ames and ames, Rol. 123. 2 B 315. account, but not 

5 — nns ſhall 1 404 3 — diftributs, 
render an account of the perſonal eſtate of his At boſg fait he 
inteſtate, otherwiſe than by an inventory thereof, may be cited to 
unleſs at the inſtance of ſome perſon in behalf of unt 
a minor, ar having a demand out of ſuch eſtate 
as a creditor or next of kin; nor ſhall be com- 
pellable to account before any ordinary or judge 
empowered by the act 22, 23 Car. 2. c. 10. 
otherwiſe than as aforeſaid. Stat, 1 Jac. 2, c. 17. 
ſeft. 6. But 1 Salk. 316. it is ſaid the ſtatute 
had no effect, the law being ſo before, that the 
ordinary, ex officio, could not cite him, 

An executor was compellable to account before Of obliging him 
the ordinary, and ſo was an adminiſtrator, but 8 oy 
the ordinary, was to take the account as given in, 

and could not oblige them to prove the Items of 

it, nor (wear the truth of them. Salk. 315. Per 

Holt. Noy/78. So if a creditor had ſued in the 

ſpiritual court, for he had a remedy at law ; but if 

2 legatee had ſued for an account, the defendant 

muſt have proved his account, for the legatee had 

no remedy but in the eccleſiaſtical court ; yet in 

ſuch caſe, if the executor would pay him, he could 

ſue no farther. 1 Salk. 31. So a perſon intitled 

to diſtribution, under the ſtatute 22, 23 Car. 2. 

being a ſtatute legatee, may have the ſame remedy, 

and oblige-an adminiftrater to proye his account, 

Salk. 251, 316. 5 

The ordinary may grant ſeveral adminiſtrations Ordinary may 
of ſeveral parts of the goods of the inteſtate, 10 E. ngen: * 
12 4 4 


miniſtrat ions. 
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1. C. 8 H. 6. 12. 56. 38 E. g. 21. Hetl. 136, 
ut if there be a bond for 1004. Adminiſtration 
cannot be granted as to 50 J. Part thereof to one, 
2 — to the other 50 4. to another. Sid. 100. 
May grant it ++ he ordinary may grant adminiſtration upon 
vpon condition. condition; as where befote it was granted to 7, 
S. who is now outlawed, and in priſon beyond 
the ſeas, it may be granted to another, ita tamen, 
that if the (aid J. S. returns into England, he ſhall 

Adminiſter. 34 H. 6. 14. P 

| May grant - If an executor be beyond the ſeas, an adminiſ. 
miniſtration .. tration may be granted during his abſence ; for 
executoris beyond it is as reaſonable in this cafe as durante minori 
fea, tate or pendente lite, and ſuch adminiſtrator is ag 
accountable to the executor. Slaughter and May, 
Salk. 42. 6 Med. 304. And in an action brought by 
ſuch adminiſtrator it was intended that the abſence 
was beyond fea, but then, there ought to haye 
been an averment that he was abſent. Vide Hodges 
and Clare, 4 Med. 14. adjudged z though being 
cited in 6 Jed. 304. it is there denied to be law; 
but as cited Zutw. 342. it was ſaid to have been 
adjudged, that ſuch adminiſtration was grantable, 
and a great conveniency thereby; for otherwiſe, if 
the next of kin was beyond fea, the debts of the 
inteſtate could not be collected or recovered; 
And it wasalfo held by the court, that after the re- 
turn of ſuch next of kin, payment to the adminiſ- 
trator before notice, is good; ſuch an adminiſtrator 
is liable to be ſued, for he is fully an adminiſtrator 
— for the time. Where there is a controverſy in the 
| — ſpiritual court concering the right of adminiſtrati- 
on, an adminiſtration granted pendente lite, is 
good; but otherwiſe when the controverſy is con- 
cerning a will. Carth. 153. Moor 636. pl. 174. 
3 Keb. 54. Fifzgib, 202. Where executors are 
made from a time to come, adminiſtration may be 

granted in the mean time. Dal. 85. | 
If admiſtration be granted and entered in the 


' regiſtry, though the letters of adminiſtration * 


N & Oe Af Bw ae . = 7 
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amen, Loft Wills, and Executops: 
not made out, it is ſufficient, Show: '4.08. et vide 
Dyer 294. P. 7. en ; 158 


40¹ 


Upon the death of what Perſon. 


TF a feme covert dies inteſtate, adminiſtration Upon the death 
1 may be granted of her goods, for peradventure f feme covert. 
ſhe had things in action which are not given to 

her huſband by the law. D. 8 Elz. 251. 90. 

Rolls Abr. 908. E. e 


y whom Adminiſtration ſhall be granted. 


IF he, who dies inteſtate, W 7; in ſeyera] By the metro» 
4 counties, the metropolitan - ſhall grant ad- Politan if bona 
notabilia in ſeve- 


miniſtration. 14 H. 6. 21. 10 H. 7. 18. 35 ral dioceſes in the 


H. 6. 43. If he hath Bona Natabilia to the value fame province, 


of 1005s. in ſeveral dioceſes, 'the metropolitan 
ſhall! grant adminiſtration. 10 H. 7. 10. 5. If 
2 man leaves bona notabilia in ſeveral dioceſes of 
the ſame province, there muſt be a prerogative ad- 
miniſtration. Salk. 39. * 
If a man who dies inteſtate, leaves goods in one If in one dioceſe 
dioceſe in one province, and goods in another nd in aether“ 
dioceſe in another province, each biſhop muſt grant dioceſe in another 
an adrhiniſtration, Salk. 39. ſed vide Cro. Elix. in province, each 
Byron's caſe 472. e | — eb. cog 
If one leaves bong notabilia in two dioceſes in it in two dioceſes 
the province of Canterbury, and two in the pro-in each prorince 
vince of York, there muſt be two prerogative ad- jj; Morobants 
miniſtrations. Salk. 39. Fj 

If a man dies inteſtate beyond the ſeas, the How upon inteſ- 
archbiſhop * ſhall grant adminiſtration. P. 1 
Jac. B. per Coke to be adjudged. 42 Eliz. Rel.” ; 


Ab. 9o8. F. p. 3. 


The probate of every biſhop's teſtament, or How if Viſhop 
the granting adminiftration of his goods, though bes intefiare, 


How if bona 
notadilia in Ire- 
land and 


If in York and 
Canterbury, 


When by dean 
and chapter, or 
commiſſioners 


delegate. 
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be hath notbing but within his own juriſdiction, 
belongs to —— 4 Inft. W ; 

If a man hath bona notabilia in Ireland and Eng. 
land, and dies inteſtate, there ſhall be ſeveral ad- 
miniſtrations rented, viz, by the archbiſhop of 
Dublin, for all within his province, and by the 
archbiſhop. of Canterbury, for all within his pro- 
vince; (but this ſeems. to be intended, that he 
had bona notabilia in divers dioceſes within each 
province, or goods in his dioceſe ; for otherwiſe it 
ſeems it ought to be granted by the ordin 
where the goods are, and not by the metropolitan), 
Dy. 14 Eliz. 305. 76, 77. 3'Keb. 163. 2 Lev. 
86. So it is if in the provinces of Canterbury and 
York. 2 Lev. 86. An adminiftration in one 
province is void as to the other, becauſe they are 
diſtinct ſupreme juriſdictions. Hard. 216. Salk, 
* the time of the vacation of the archbiſhop 
or of a biſhop, the dean and chapter ſhall grant 


adminiſtration. 36 H. 8. Brook Admin. 276, per 


omnes legis peritos; and by thoſe of the arches, 
Rall. Ab. go8. G. p. 2. hether by commiſ- 
fioners- delegate in any, and what cafe. Latch 


| V5, 86. 


"Tf a man dies in 


It is ordained by a canon, 1 Fac. 92. that if 
any man dies in itinere, the goods which he hath 


- about him at the time, ſhall not cauſe his teſta- 


I obligee dies 
inteſtate, ad- 


miniſtration may 


de granted where 


the obligation 


was at his death, 


| the deed was made. Lun and Dodſon, _ 


ment or adminiſtration to be liable to the pre- 
rogative court. 

If a man becomes bound in an obligation in 
London, and dies inteſtate at Devon, and there had 
the obligation at the time of his death, adminiſtra- 
tion ought to be granted by the biſhop of Exon, 
where the obligatign was at the time of his death, 
and not by the bilhop of London where the obli- 
cation was made; for the debt ſhall be accounted 
goods as to the granting adminiſtration where the 
deed was at the time of his death, and not where 


vw N ka 
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Ab. 908. . p. 4. 909. vide antea the caſe of 
Byron and Byren. Whos. e e 
An adminiſtrator made by a biſhop in Ireland, An adminiſtrator 
cannot bring an action here as adminiſtrator, made in Ireland 
Carter and Crofts, Godb. 33. en 
The biſhop of Cort in Ireland, being in London, The biſhop's | 
may commit adminiſtration of things within his fangt vranting 
dioceſe in Ireland. Carter and Crofts, Godb. 33. goods in his own 
It is an authority or power which follows his per- dioceſe, follows 
ſon, and where-ever his perſon is, there is his ef hen 
authority. 6 Mad. 145. This power of grant- 
ing adminiſtration, making deans, &c. in his own 
dioceſe, follows the perſon of the biſhop, though 
his other juriſdiction is local. Krnollys and Robbins, 
'Godb. 342. Palm. 368. 6 Med. 145. So the 
biſhop of London, being at London, may commit 
adminiſtration, but it muſt be of things within 
his dioceſe. Godb. 33. So the archbiſhop of 
Canterbury, being at York, may, &c. Lutw. 535. Re 
What ſhall be bona xetabilia, and of what value, Bona Notabilla, 


Adminiſtration upon the Stat. 21 H. 8. c. 5. 
and to whom adminiſtration is to be granted, 
vide antea fo. 397. 31 E. 3. &c. 


V the Stat. 21 H. 8. c. 5. adminiſtration ſhall To whom by the 
be granted to the widow of the inteſtate, or f.. 21 He 8. 6. 
to his next of kin, or both, at the diſcretion of the? 
ordinary, taking ſureties of him or them for the | 
true adminiſtration of the goods, chattels and 
debts, and where ſeveral claim the adminiſtration 
as next of kin, being in equal degree, the ordinary 
may accept one or more making requeſt, where 
divers require the adminiſtration. p 
A man died inteſtate, and the ordinary granted Adminiſtration 
adminiſtration to 4 ſtranger, and afterwards — 
next of kin to the * ſued out a — to repeal it goods 
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the eccleſiaſtical court to have it repealed ; pen- 
ding the appeal, the adminiſtrator, to defeat the 

plaintiff in the ſpiritual court of the effect of his 

ſuit, ſold the goods of the inteſtate" to the de- 

fendant, and afterwards the letters of adminiſtra- 

tion are revoked by ſentence, and the firſt ſen- 

tence: annulled and made void, and the admini- 

ſtration was committed to the plaintiff: It was 

held that the fale was good, for the firſt admini- 

ſtration was legal until ĩt was countermanded; and 

a diverſity was taken between the ſuit by citation, 

which is to countermand or revoke the former 

letters of adminiſtration, and an appeal which is 

always to reverſe a former ſentence, for an appeal 

ſeeſpendt the former ſentence, which a citation does 

not. Paciman's caſe, 6 Co. 18. 5. Cre. Eli. 
459. Moor 369. a Brownl. f . 

Adminiſtrat When adminiſtration is granted, the abſolute 

Ny and dhe intereſt in the goods of the inteſtate is veſted in 

ee the — > 2h A and the ordinary hath nothing 
L his more to do, and he cannot now, as formerly, re- 

vel diſtribution, peal the adminiſtration at his pleaſure. Levanne's 

| caſe, Cro, Car. 201. 1 Fon. 228. Slawny's caſe, 

Hob. 83. Moor 864. pl. 1191. Hugh's Caſe, 

Cart. 125. He cannot compel a diſtribution. 

IVinch 11. Ney 24. Braun. 32. Herl. 134. 

Cro. Car. 62. All. 56. Palm 517. March 13, 93. 

Raym. 499. Lev. 233. Cart. 125. Litt. 21, 

| 37. Style 102, 439, 456. 

Cannot repeal An adminiſtration being well granted according 
| 1 22 to the ſtatute, cannot be repealed without cauſe, 
* as lunacy. Vide, Price and Parker, Lev. 157. 
cauſe. Sid. 280. 8. Offley and Beets, Lev. 186. Sid. 
203, 370, 371. 2 Keb. 63. Gre. Eliz. 163. 

All. 36. 2 Brownl. 119. Style 10. Latch 68. 

Skinner 155, 156. 2 Show. 486. 3 Mad. 23, 

24, 90. But may for juſt cauſe; as if after granted 

the adminiſtrator becomes a lunatic. Cid. 372, 

. 37 3: So he may where it is granted, irregularly, 
"ox, ine Crdine. 1 Lev. 305. So if granted 
to 


, 
| 
, 
, 
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to the huſband and wife, when it ſhould: have 
been granted to the wife only. . Brown and Mood, 
A. 30. Style-74- So if granted by fraud or ſur- 
prize. Fitgg. 303, 34. 5 fob 
By preferring the wife and children to the ad- 
miniſtration the ſtatute imitates the mind of the 
inteſtate, ta prefer thoſe Om it is likely he 
would have preferred if he had made a teſtament, 
by giving them all the profit; and not the labour 
only in getting in the effects, &c. Hob. 83. 
Adminiſtration may be granted either to the Of grant'ng it to 
widow, or to the next of kin, at the election of the tbe —— 6 
ordinaty. *\Fortree and Fortree, Show. 35 l. Galt. 
36. Comb. 289. 2 Vern, 125. Or part to the 
one, and part to the other. Sali. 36. But after 
it is granted to one, the ordinary cannot revoke it, 
and grant it to another. \ Sands's caſe, Sid. 179. 114 


? 


* 935 t by 1 1 | 
An executordied before probate, his executor is 2 _ 
not executor; to the firſt teſtator ; but if the goods — 
after debts and legacies paid were bequeathed to legatee, and not 
his · teſtator, the adminiſtration ſhall be committed 1 
to him with-the teſtament annexed; and if they 
were not bequeathed to him, the adminiſtration 
ſhall be committed to him to whom they were be- 
queathed, and for default of one ſuch, to the next 
of kin to the. firſt teſtator, who demands it. 

Nede u. Stanley, Dyer 372. p. 8. John Denne * 
made his will, and thereby deviſed ſeveral legacies, th 
and to his wife the reſidue of all his moveable goods 
and chatieli, and, made his, wife executrix and died, 
having ſeveral debts due to him upon bond. The 
wife died before probate, and adminiſtration af 
the goods of John Denne with the will annexed 
was granted to the ſiſter of the wife, and there- 
upon Thomas Denne brother of the faid Jahn Denne 
appealed to the delegates; whereupon the admini- 
ſtration was revoked, and a new adminiftration + 
committed to Thomas Denne with the will annexed ;, © 
> 43 aud 


3 
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and the reaſon was, for that by the deviſe of all 
Bis moveable goods i nd. chattels, debts which are 
were not deviſed; ſo that there being ſomethi 
which was not deviſed, the Matniaton f 
de granted to the next friends of ob» Denne; 
but if all the goods, 'chattels and debts had been 
deviſed, and ho reſidue,; then the adminiftration 
appertains to the let — for he had the whole 
eſtate. Spar ke and e James 225. vide 2 Rol 
Rep. 159. Si. 261. 5% n and But hr. 8 
55. Weed * 7, =. I Mc 'Fitugid. "206 
aym. 
3 Phe next of 120 to one was dits intitle to the 
lus under the whole ſurplus of the perſonal eftate of another, 
Har, of diſtri= under the ſtatute of 21, 23 Car. 2. ſhall have the 
butions, adminiſtration. Skinner 213, 222. 

— me re Adminiftration may be granted of the goods of 
tion fo the fot. the ſon or daughter to the father or mother as next 
of blood, 3 Co. 4 40. "2"$how. 307. 

The grandfather If one dies inteſtate; leaving à grandmother, 
bilore the unele. and uneles and aunts, the grandmother is intitled 
to the adminiftration in excluſion of the uncles 
1 4 > Woedroef and Winkworth, Prec. Ch, 

Salk. 38, 251. 
The ſon before Ne there be crab father, father and ſon, and the 
the grandfather. father dies inteftate, the fon ſhall have adminiſtra - 
| : 3.. ton, and not the grandfather. Vide 2 Vern. 125. 
gr equal de- If two be in equal degree, * may 
5 de antes to either of them. Style 451. 
| Where if repeal- 


ee adminiſtration be granted to one, and after 
3 repealed quia improvide, &c. viz. within fourteen, 
n fe granted to the ſame perſon again. 


again. 
Half blood, The de half blood is eſteemed as near as the-whole, 
Brown and Mood, All. 36. Style 74. Caſes in Parl. 
08. 
; If the next of kin be incapable, as if he be 
2% ka be meops- Attainted or excommunicated, the adminiſtration 
ble, may be granted to another; and after the impedi- 
FR 


——_ OO =» eee ee 


-" 


adminiſter, che adminiſtration ought not "to be 
> n—y to the huſband and wife; for then if ſhe graion. 
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ment is removed, it may meme 5 


to him. Sid. 373. 
When adminiſtration is not to be granted to one 
under age, vide Salk. 39. 2 Jen. 48. Skin. 156. - 


Where it may be to an alien amy, 2 D. A. 322. 
. 9. Where one in execution had a right to ad- 
miniſter to the plaintiff, and doing fo, could not be 


diſcharged, but ought to renounce, and another take 


adminiſtration who might diſcharge him. 2 Med. 
315. The biſhop may grant adminiftration to 
whom he pleaſes, if he will forfeit the pe 
(viz. 107. — by the act. Leon. 240. Jr 700 

Co. 39 
2 If a 2. covert dies inteſtate, adrinifivition Of Who ſhall have 
her goods of right belongs to her huſband. Ognel's 4miniftration is 
Cafe, 4 Co. 51. It may be granted to a ſtranger * 
though the huſband be living. D. 8 Eu. . 
9. Rol. Ab. 910. X. p. 2. 

Adminiſtration durante minori ætate of an executor, 1 To whom ad- 
is not within the ſtatute of 21 H. 8. to be granted miniſtration du- 
of neceffity to the witow or next of kin, becauſe ate reel 
there is an 'executor all the while. Briers and granted. f 
Godard, Hob: 250. Hrotonl. 31. And ſaid, that | 
therefore it might be revoked and granted to an- 1 
other, Et vide 3 Mod. 23, 24. Fitzgib. 163. 
164. but perhaps it would be | otherwiſe if an | 
executor was to be made ſrom a day to come. 
Hob. 250. | 


If a feme covert's as next of kin hath a rizht to How if a fon 
covert be int.tied 


tw the 2dmints | 


Id die before him, he would continue ad- 
miniſtrator againſt the meaning of the act. Brown 
and Mood, Allen 36. Styie 74, 75. But it was ſaid, 
that if it had been granted to them only during 
the coverture, perhaps it might be good; becauſe 
if granted to the wife only, the huſband might, 
during the coverture, have adminiſtered. All. "36. 
If the wife, as a refiduary legatee, hath a right 


to take adminiſtration, but refuſes, and prays it 


Dad 4 may 


%s enen Loft Wilks vnd Rua, 
may be granted to another, and ngt to her huſband, 
an it may be granted to her buſband, ane 
s oaſe, Fitagib. 203. Re, r ; 
„ Adminiſtrations are by the ſlatute,, and not 
an infant. grantable to any under twenty-one, Who muſt 
give bond, Nc. Salk. 39. ed-wide a Jones 48. 4 
Poftea the 2 Watts. ia #73 ve 
Adminiſtration Ik adminiſtration be granted to two, and one of 
— * —_ them dies, yet the adminiftration, does not ceaſe; 
per for it is not like a letter of attorney to two, Where 
by the death of one the authority ceaſes ; but. it.is 
rather an office, and the adminiſtrators are inabled 
to bring actions in their ou] names, and come in 
| ._  _-. the place of executors, and therefore the office 
„ ſutvives. Adams and Buckland, 2 Hern. 5144. 
* * 2 * the caſe of a will, a Mandamus to doctor 
Betteſworth, as judge of "the; [prerogative court of 
Fe wk to grant probate of the earl of Landoy- 
as will, to the executors.therein, named. The 
dlaactor returned, that it is the guſtum and practice 
ol the prerogative court, that if any creditor of the 
deceaſed enters a: caveat againſt granting probate, 
and ſwears himſelf to bea creditor, there goes 
out a commiſſion of appraiſement, till the return 
whereof. the judge hath not uſed nor ought to 
grant any probate: Then he ſets out, that two 
creditors, who ſwore. to their debts, entered a 
caveat,” and prayed a commiſſion of appraiſement; 
which was decreed and iſſued, but is not yet re- 
turnable; and for that cauſe he cannot as yet 
grant a probate. Upon argument, the court held 
the return to be ill; for that the judge can only 
ſtay the probate. where there is 4 conteſt about 
the validity of the will. This commiſſion of ap- 
praiſement can be of no uſe but to ſpend money, 
and delay the executor for getting in the effects 
of the teſtator. And by the 21 H. 8. c. 5. the 
probate is to be granted with convenient 7. with- 
out. any fruſtratory delay; and the eccleſiaſtical court 
ſhall never be ſuffered to, ſet up their practice 
sgainſt the law of the land. And a peremptory 
mandamus 
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Caſe, he is not bound to grant the adminiſtration. to 


— bee ge 
857. 2 Kali, 139. pl. 18. Barnard. K. B. 
280. Andre 365. Fitzgib. 125. 13 Burn's Beclp 


Lew H32ifj5blo e 193350 24) t 810209 
It was moved ſor a; nandams to-doQtor-Battyf 
worth | ing him to grant adminiſttation 


to Smith. of the goods of his deceaſed fon, during 
the minority of his grandſon Againſt this it was 
inſiſted . thato the father bath not an equal right 
with the ſon and that the ſpiritual court hath R- 
ways conhdered) theſe adminiſtrators only as 
—— for the infant, and have never kept toany 
rule in granting them, but. according to the cir» 
cumſtanoes of the family: Mhere there are ſexes 
ral in equal:flegreez as dbildren, they have alway 

choſen; Which they pleaſed. And by the — 
When we grant a Mauddmug, it is to oblige the 
judge to do night to the party ho ſues the writs 
but as there is no Jaw which ſays to whom. theſg 
adminiſtratſons during minority ſhall be granted, 
there is no law: to be put in execution. In the 
caſe of che next of him, he is intitled- de jure, 
and; therefore in this eaſe; we grant a man- 
damus of coutſe. We will grant no mandamus in 
this caſe. Smith's Caſe,, Stra: 892. Barnard. X. 


B. 370, 425. Andr. 24, 366. 3 Bac. A. 535 
2 Burns KAcele. Law 633. PM „11 


- John Kynaſton,” Eſq, made his will ad 1 6. 
ſons executors, and leſt che teſidue of his perſonal 


eſtate to his youngeſt ſon Edard. The executors 
renounced; and the teſiduary legatee moyed for a 
mandamus to be admitted to prove the will, and have 
adminiſtration, with the ill annexed. And a rule 
was made to ſhew cauſe. On ſhewing, it was inſiſt- 
ed, that this caſe differed from lord Londanderty's, 
where the commiſſion of apprailement was ſet up 


againſt the immediate grant of the probate, which. 


the ſtatute of the 21 V. 8. c. 5. requires {hall be 
without any fruſtratory delay; and the ordinary 
hath no election there: Whereas in the preſent 
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the legatee, none of the ſtatutes him 
on the the "ſtatute of the 21 8. 
5--which takes notice of the renuneiation of EXE 
cutors, leaves the matter to the election of the 
And of this opinion was the court; 


ie fad, if the commiſſion of appraiſement was 


a grievance, it would be proper matter of appeal, 
dut they could not break into the practice of the 
tourt below. And lord ' Hardwidke- 2 


caſe in Chancery before lord — 
Wheeler and the archbiſhop of 


it was held, that theſe ſort of —— 


are not within the. ſtatute of diſttibution; which 
brings it to Smiib's caſe, Where a mandumur to 
grant adminiſtration during the minority of an 
executor, to the father · of the executor was re 
becauſe there was no law obliging the ſpititaas 
court fo to do. And the rule for a mandamus was 
_— K. and Stra. 956. 2 Bar 
ard. X. I pl. * Bee. 
Ar. $35: —— — 

Ma to — $<2.h to Joh 
Cali, of Joan his wife. Returty;' that by articles 
before marriage it was agreed, that the wife ſh6uld 
have power to make a will, and diſpoſe of her 
leaſehold eſtate 3 that purſuant to this power, the 
made a will, and her mother executrix,' who 
harh duly proved the ſame. To this retutn it 
was objected, that ſhe might have things in action 
not covered by the deed, and the huſband was in 
all events intitled to an adminiſtration as to them; 
which was agreed to dy the court ; and a peremp- 
tory —ů was — 530 X. and Betteſworth, 
tra. 891. 5 Keele, Law 633. 

r to — adminiſtration to Mt. 
Brüchen huſband of the late lady Bellamont decealcd. 
The dean of the arches returned, that a ſuit had 
been commenced before him, between Mr. Bridgen 
and a ſon of the deceafed; who clainjed to be her 
executor under a will made by her purſuant to a 
deed CO; — 
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ſhe hack ee to make a will and 
ſe of her eſtate; 'which deed Mr. Brigds had 
eonſeſſed, and thereupon ſentence had been given 
for the validity of the diſpoſition, but not for any 


executorſhip createg* thereby; andi therrupon a 


new fuit was infticuted' the day er a ſt 

the ſon and Mr. Sridgen — — — 

the will annexed; whtic is — depending. And 

confideration the court declared, that no 
ry mandamus ought to go: For tho' gene- 


perempto 
rally the huſband is/intitled to cho adminifiration as as' 


next of kin; yet chat is in repect of the intereſt 
be has in the eſtate, and becauſe no body is in 
equal degree: And that is the reaſon, why ad- 
miniſtrations are ſo oſten granted to a reſiduary 
legatee : And hough-ſtcily ſpeaking this is no 
will, but rather an appointment -which is to 
operate in equity; yet the true queſtion is, he- 
ther+this is fi in inteſtscy, as is within ehe 
meaning of the ſtatute : And the law, particularly 
the 29 Car. 2. c. 3. confiders femes. coverts as hav- 
ing ſome right to diſpoſe of their effects, which 
can only be by the agreement of the haſband, 
which appears in this — and this differs greatly 
from the caſe of Cullom, where the power was only as 
to a leaſchold eſtate, whereas ſhe — — have other 


effects. The matter is properſy under the 


conſideration of the ſpiritual” court, to whom to 
grant the adminiſtration, and there is no reaſon 
for us to interpoſe; — therefore the return 
muſt. be allowed. K. and Bettefworth, Stru. 111. 
Anvr. 365. 2"Barnard. K. B. 40. * Burn 
0 34. 

If a Baftard dies daes, without 0 ide, 
leaving a perſonal eſtate; in ſuch} caſe the king 
ſhall be intitled, and the ordinary ſhall grant ad- 
miniſtration to the king's patentee, 3 P. * L 
33. 2 Burn's Eccle. Law 635 

Notwithſtanding the ſtatute of H. 8. adminiC. 
trations have been granted to the principal creditor 


from the next of kin, by the opinion of gre 
Civi 


een, Lu Ng Executors. 


civil and coοmmmỹõGm lawyers where it is viſible 
that cher next uf kid cannot have any advantage 


or beneſit of the eſtate; andthis hath been mat 


taken to ber Gut of the Iſtatute. Per chance 
Kingnuxa dünd afl. 87. Pl. 24. 

But — — be . 
only in caſe vrhere the kindred refuſe to accept the 
adminiſtration, And the practice is uſually for 
the ordinary firſt to iſſue a citation for the next of 
kin in ſpecial and all others in general, to accept 
or refuſe letters of adminiftration, or ſhew cauſe 
why:thesſarie ſhould not be granted to a creditor, 
And it caſe there are ſeveral creditors; the court 
generally obliges them to enter into articles and 
bond of average. And ſuch creditor muſt make 
an aſſidavit of his debt, and/!therein ſet forth how 
much it is, and how dus. 2:Buri's | Eccle. A 
6379 - HthoBoub out um oy '; 43m” 

Haller Hifeldm died inteſtute, An —— 

wiſe; and Ampbillin his ſiſter. The ſiſter, upon the 

common oath, that ſhe helieved he died inteſtate 
without wife or:ehiſdren;lobtained adminiſtration; 
And iin u fuit'to repeal it as ©btairied'-by; ſurpriſe, 
it · appenrdili to be the courſe of the edurt, never 
to grant vit to the next of kin until the wife is 
cited. Tha ſiſter moved for a prohibition, and 
inſiſted that the ordinary had executed his au- 
thority Rut: the court held, that the ordinary 
could not be ſaid to have executed hie authority, 
having never had the opportunity to make the 
election which the ſtatute of the 21 H. 8. c. 5. 
gives him; that it was incident to every court to 
rectify miſtakes they were led into by the miſ- 
repteſentation of the parties; that if there was no 
ſurprize (of Wbich the court | below was judge) 
there ought to be a prohibition, becauſe then the 
adminiſtration will have been duly and regularly 
granted: But here was a plain ſurpriſe, and there 
fore they denied a NE Harriſon and 
Weldon, Stra. 9114: 2 Barn Eccle. Law 64 I 
#5, | 1 The 
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The plaintiff declares on bond in the detinet, 
againſt the defendant as 1 during 


minority, with the will annexed. And upon oyer, 
the condition appears to be, for exhibiting an 
inventory and duly adminiſtring by paying debes 
and legacies. The performance of all which the 


defendant avers. The plaintiff replies, that he 


had not paid a legacy of 15007. though he had 


more than ſufficient to pay all the debts, to wit, 


500 l. and on demurrer it was objected, that this 
was a void bond, not warranted by the ſtatute of 
the 21 H. 8. c. 5. (nor by the ſtatute of 22 & 
23 Car. 2. c. 10. for neither of thoſe ſtatutes ex- 
tendeth to adminiſtrators during the minority of 
an executor), nor yet by the common law; for 


that it requireth the adminiſtrator to pay legacies 


according to the eccleſiaſtical deciſion, and ſhall 
be taken to be obtained by coercion. On the con- 
trary it was argued, that this not being on an 
inteſtacy (nor in caſe where executor refuſeth) 
is not within the ſtatute, it is true; but it is to be 
ſupported as a reaſonable bond taken by the courſe 
of the eccleſiaſtical count. And though formerly 
it was diſputed, yet it is now ſettled, that they 
may -compel diſtribution: That here the breach 
is. aſſigned in non-payment of legacies, of which 
they have undoubted - juriſdiction: Andi if it be 
good in any part (being a bond at common law) 
it is enough, And it differs from the caſe, where 
part of the condition is againſt a ſtatute, for there 
it is void in toto And by the court; theſe ad- 
miniſtrations are not within the ſtatutes. And 
therefore we deny a mandamus: We muſt there- 
fore conſider it as a bond at common law; and 
then it is ſufficient if it be good in that part on 
which the breach is aſſigned; as we think this is, 


and we cannot take it to be a bond by coercion. 
Therefore the plaintiff muſt have judgment. 


Joltes and Docminigus, 2 Stra. 1137. 2 Burn's- 
Eccle. Law'641. one 35G art (2H HAR 
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Of Adminiſtrators durante minori ætate. 


bb id io ba base farvantor bailiff wo the 
infant. Dal, 85. 3 Lan. 278. Godb, 


= Ow. 35- , ? 

V. E. brought debt by the name of V. E. 
Aaminiſiratos bonorum et catallorum A. E. durante 
minori ætate of J. E. executor of the ſaid A. E. 
executor of R. Every, upon an obligation made to 
R. E. the firſt teſtator. It was held, that by this 
adminiſtration he had no authority to meddle 
with the goods of the firſt teſtator. Limmer v. 
Every, Gro. Eliz. 211. 4 Lean, 58. Norton, ex- 
ecutor of James Hobart, brought a writ of cove- 
nant againſt Maolincux and Ford adminiſtrators of 
the goods of Themas Carrel, during the minority of 
Mary Molineux, executrix of the ſaid Thomas Carrel, 
late executor of Edward Carrel, upon a covenant 
of Edward CarrePs for payment of an annuity; 
iſſue non eff fatum, found for the plaintiff, It 
was moved in arreſt of judgment, that the defen- 
dants ſhould have been named adminiſtrators of 
the goods of Edward not adminiſtered by Thomas; 
| but the court being informed that this was the an- 
cient form, judgment was given for the plaintiff; 
If the children had been defendants they ſhould 
have been named, but executors of the executor 


3 for 
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far the reſt follows, but the committing of admini- 
ſtration is of both goods, but the precedents rule 
in the titling, News Molineus, Hob. 246. 
where upon plene adminiſtravit he may ſhew the 
delivery of the effects to the infant when he came 
of age. Mod. 174. Heb. 265. where if he con- 
tinues in poſſeſſion, he may be charged after the 
infant comes of age. Sid. 57. Hob. 266. | 

In an action of debt againſt an adminiſtrator, if In an action a- 
the rr pleads in bar * judgment againſt pink him he 
him by a ſtranger upon an obligation, and in the; a 
record * is Rr . durante T — 
etate J. S. who was then within the age of 21 infuut'sageof 
years, viz, of the age of 18 years or more, this is 
a good bar of the action ; for though the full age 
of ſuch infant executor is ſixteen, [g. 7 
yet if an action be brought againſt the adminiſ- 
trator after, and this age of the infant appears to 
be paſt, yet if judgment be given againſt the ad- 
miniſtrator, it is not void. Good v. Pinſent, Roll, 
4. 910. L. p. 1. | 

It adminiſtration be granted to A. durante minori Where he may 
etate of B. and it appears to the court in plead- fend that thein- 
ing, that B. is of the age of ſixteen [ſeventeen] te 57: 
court ex officio ought to take notice of the eccleſi- 
aſtical law, that the adminiſtration is determined 
and void, Damport and Pinſent, Roll. Ab. 910. 
L. p. 2. Cre. Car. 516. If an action be brought 
againſt an adminiſtrator durante minori ætate of B. 


and pending the action B. comes of age, the de- 


ſendant may plead this. Ford and Glanville, 
Gouls. 1 36. /ed Moor 462; p. 648. 8. C. dubitatur, 


et Lutw. 342. It is ſaid to have been held, that 


although an action againſt an adminiſtrator durante 
abſentia, &c. abates by the return of the executor, 
yet it is otherwiſe where an action is brought 
againſt an adminiſtrator durante minori ætate. nnn 


If one brings an action durante minori ætate of gainſt him, aver- 


A. and avers that A. is within the age of twenty- — 9 vga 
* 


one, and the defendant pleads an inſufficient bar, i bad. 
a . | to ; 


* Tefamentr, Laſ Wills, and Executers, 
to which the plaintiff demurs, he ſhall not have judg- 
ment, for the adminiſtration ceaſes at ſeventeen ; 
and though he be under twenty-one, yet he may 
be ſeventeen or above, Pigget and Gaſcoign, 
Co. 29. Adjudged upon a conference had with 
the doctors of the civil law. 'Piggot and Gaſeoign, 
5 Co. 29. Cro. Elix. 602. 5 Mad. 395. 2 

Vent. 378. Brown. 46. 
ede If one brings an action durante minori ætate of 
js under 27 no. A, and the defendant pleads to iſſue, and it is 
found againſt him, he ſhall not afterwards arreſt 
— ner the judgment, becauſe the plaintiff did not ſhew 
that 4. was under ſeventeen ; for when the de- 
fendant hath admitted him to bring the action, and 
- pleaded to iſſue, it cannot be intended that 4. 
was above ſeventeen. Well and Somes, Cro, Car. 

240. Tel. 128. Lut. 632. 2 Roll. Rep. 466, 

2 Sid. 40, 60. 3 
Need not aver the If an action be brought againſt an admini- 


— be trator durante minori e@tate of an executor, the 
under . 


the age of ſeventeen. Carver and Hoſlerig, Hul. 
251. _ Croft and Walbank, Tel. 128. becauſe the 
plaintiff is a ſtranger to the defendant's power, 
and cannot know the infant's age. Haul and Sal- 
vin, Roll. Rep. 400. Vide Vaugh. 93. 2 Sid. bo. 
If the adminiſ- But it is otherwiſe in an action brought by ſuch 
trator be pl-in- an adminiſtrator. Carver and Haſlerig, Hob. 251. 
riff be muſt. Malthal and Aldridge, Cro. Fac. 590. 2 Roll. Rep. 
186, 404, 409, 466. 2 Sid. bo. Tel. 128. 
When the admi- If adminiſtration be granted during the mino- 
n ſtration during City of three, and one dies or comes of age, whe- 
the minority of ther the adminiſtration was determined was made 
de ſhall a queſtion, Brudenel's caſe, 5 Co. g. but not de- 
termined, Leon. 74. 1 Brownl. 46,4 Debt by 
an adminiſtrator A e tale x 4, for rent 


arrear ſince the death of the inteſtate, and ſets out, 
that Valentine one of the four is of the age of 18 
years; the defendant demurs. Twiſden : The 
- "adminiſtration is determined. Hale: You ſet not 
e out 


plaintiff need not aver the executor to be within 
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out, whether the inteſtate, who made the leaſe, ren- 
dering rent, was poſſeſſed for a term of years, for if 
he was ſeiſed in fee, the adminiſtrator cannot ſue 
for the rent incurring after the inteſtate's death, 
for it belongs to the heir. The plaintiff diſcon- 
tinued, yet this was a declaration peruſed by coun- 
ſel of both ſides; for the parties were agreed to put 
it in a way to have the opinion of the court, whe- 
ther the adminiſtration was determined when one 
of the minors came of the age of ſeventeen. 
Tayner and Waits, Ent. 27, 28 Car. 2. Rt. 1001. 
B. R. 3 Keb. 607, 643. 2 Jon. 40. In Eafter 


term, after the plaintiff having amended, it was 


argued, and adjudged, that the adminiſtration 


ceaſed when Valentine came of age, and the ordi- 
nary ought to commit adminittration to him; and 
the ſtatute of diſtributions alters not the caſe, for 
his friends may become bound for him, though he 
cannot; ſed vide Salk. 39. So where there is ad- 
miniſtration durante minori ætate of divers execu- 
tors, he that comes firſt of age ſhall prove the will. 


417 


An adminiſtration durante minori ætate of an ex- puring the mi- 


ecutor ceaſes at his age of 17. Allinſon and nority of an exe- 


Coraiſh, 5 Mod. 395. Com. 475. for by the ſpi- r at 37+ 


ritual law he may be an executor at ſeventeen, 2 


Jon. 48. Salk. 39. | 


But an adminiſtration granted during the mi- of ay other ot 
nority of one not made executor, does not ceaſe till till ai. 


the party is of full age, 5 Mod. 395. Does not 
determine till the party, in whoſe right he acts, 


attains the age of twenty- one; for adminiſtrations | 


ate by the ſtatute, and not grantable to any under 
twenty-one, who muſt give bond, &c. Salk. 39. 


ſed vide 2. Jon. 48. and the caſe of Joyner and 
Watts: ſupra. | 


If there be two executors, and one is under the if tuo ..ccutors, 
age of ſeventeen years, adminiſtration during his and one voder 
minority may be granted to the other, ſo that he 17, 99minifira- 


may bring an action alone. Colborn and Mrigbt, 


tion may be 
granted to the 


2. Lev. 239. 2 Fones 119, 120. Lev. 181. cher. 


E e Smith 
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Smith and Smith, 1 Brownl. 101. Tel. 1 30. The 
it was objected, that where there was an executor 
the ordinary had no power to grant adminiſtration, 
Vide Vent. 104. Mod. 47. 
When adminig. If adminiſtration is granted during the minor; 
trationduring the of a woman, and ſhe takes a huſband of age, the 
winority i — adminiſtration ceaſes, for that ſhe hath a huſbajd 
terwards marries, who may adminiſter as executor. Prince's caſe 
mall ceaſe. 5 Co. 29. 5. Adminiſtration may be granted tg 
him. Fern. 25. 


The Power of ſuch Adminiſtrator. | 


FFF SFS rer 


Whether be may N adminiſtrator durante minori tate may 
ſell the goods. ſell the goods of the teſtator, and pay the 
debts, and do all things that an executor may, 
| 4 42 Elz. B. R. per Curiam, Roll. 4b, 910 

p. | 


1. 

An adminiſtrator durante minori ætate may ham 
2 ————— » 
trover. the teſtator, for he hath more than the cuſtody u 

| them, for he hath the property itſelf. Pa, 42 
El. B. R. Sethe and Sethe, Roll. Ab. 910. M, 
p. 2. 

a If an adminiſtration durante minori ætate be 166 
— pealed, and another adminiſtration durante miami 
Etate granted, and the ſecond adminiſtrator bring 
the firſt adminiſtrator to account, and after releaſa 
him, yet the infant at full age may compel the firſt 
adminiftrator to account. to him again ; and the 
firſt account to the ſecond adminiſtrator, and his 
releaſe ſhall not be any bar thereof; for the te. 
leaſe of ſuch adminiſtrator is not good unleſs it by 
for ſuch cauſe as he ought to make it. Mic. 19 

Tac. B. per Curiam, Roll. Ab. 910. M p. 3. 
— iniſtrator durante minori ætate of an ex- 
may fell goods, ecutor cannot fell any of the goods of the de- 
ceaſed, if not neceſſary for payment of his debty 
| or bona peritura, for he hath his office for the bent 
Or affent t a fit of the infant, and not for his prejudice. He 
legacy, cannot aſſent to a legacy unleſs there be —_ 
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pay debts, Cc. and generally can do nothing to 
the prejudice of the infant. Prince and Simpſon, 

5 Co, 29. . 2 And. 32. Cre. Elia. 718, 719. 

J. Co. 67. And in this caſe the adminiſtration 

wa granted ſpecially ad commodum & utilitatem of 

the infant, & non aliter. Vide March 138. But 

| adminiſtration is granted generally ratione mi- Ot fe un be ſued, 
uri ætatis without any reſtraint or limitation, 

ſuch adminiſtrator may ſue or be ſued, for during 

the time the teſtator is dead guaſi inteſtate. And Or make leaſes 
ſuch adminiſtrator may make leaſes, &c. though 

not neceſſary. Finch's caſe, 6 Co. 67. b. 


Of Repealing the Adminiſtration. 


[* an adminiſtration be well granted according Not without juſt 
to the ſtatute, it cannot be repealed without cauſe, 
uſt cauſe, as lunacy, &c. of which the court here 

ill judge, and therefore the cauſe ought to be 

hewed particularly in the pleadings. Price and 

Parker, Lev. 157. Sid. 280. 

It may be repealed without any ſentence of re- He cepealed. 
ation to be given in any ſpiritual court, or other - 

iſe. And. 303. As by granting a new admi- 

piltration. Ow. 50. Cro. Eliz. 460. ſaid by 

bam in the caſe of Matſon and Packman, Salk. 

8. ſed vide Cro. Eliz. 315. Style 10, 102. 1 
A | 


s % 


LESS Ar 


The Effet of repealing it. 


F adminiſtration be granted to a ſtranger, and In what caſe 
after the next of kin ſues a citation to repeal 9 2 
b pending which ſuit the adminiſtrator, to defeat ane ae bal 
eplaintiff in the ſpiritual court of the effect of remain good. 

lis ſuit, ſells the goods of the inteſtate, and after 

be adminiſtration is revoked by ſentence, and ad- 

nitration granted to the next of kin, yet the 

ie is good againſt the ſecond adminiſtrator. Mil- 

and Packman, 6 Co. 18, . Moor 396. pl. 


Ee 2 517. 


3 


: 
* 
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When on a judg- EY n Ju 
ment by admini- a bond, and after his adminiſtration is revoked, he 
frra'or, after 

letters repealed —“ | * 
he ſhall not have being revoked, the power of the adminiſtrator i 
exec uανõ,j,j!.. 


querela 3, and adjudged it lies; for tho' he bringing 
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$17. Cris. Eliz. 459, 460. for the adminiſtratic 
was good till repealed. 1 Mod. 231. And; 
diverſity was taken between this ſuit by citation 
to revoke former letters of adminiſtration, anda 
appeal which is always to reverſe a former' ſeq. 


., tence, for the appeal ſuſpends the former ſentence; 


otherwiſe of a citation; but ſuch a grant by C 
to defraud creditors, is void by the ſtatute of 1 
Eliz. Upon long pleadings the caſe was, A. vd 
poſſeſſed of a term for years, and died inteſtate, and 
adminiſtration was granted to B. who ſurrendery 
to the leſſor: After this a citation is ſued in the 
ſame court by the plaintiff, and adminiſtration a. 
firmed ; the plaintiff appeals to the arches, where 
the ſentence is repealed, and adminiſtration granted 
to the plaintiff. The queſtion was, if the ff 
adminiſtration be ſo repealed, that all meſne ach 
by the firſt adminiſtrator ſhall be avoided ? Andit 
was held clearly upon the firſt opening, that it wa 
not; for. the appeal is of the ſentence of affirm 
tion, which being repealed, the court ought to 


give ſuch judgment as was to be given in the in- 


ferior court upon the citation; ſo the adminiſtn- 


. tion ſtanding reverſed as in the inferior court by 


citation only, all meſne acts are good. Mit, 
15 Car. 2. Sims and Simt; vide Raym. 224. 1 
Lev. 90. 3 Keb. 206. 


- * 


If one as adminiſtrator obtain judgment upon 
cannot after ſue execution, for the adminiſtration 


determined, and the ground of the ſuit overthrown, 


Barnburſt and Yelverton, Telv. 83. Ny 16 
Brotunl. 91. Cre. Elix. 283. Where the defendant 
in ſuch caſe is to be relieved by audita querela, ui 


1 D. A. 636. p. 19. 2 Saund. 149. - Lutw. 34} 
An adminiſtrator recovers in trover, counting df 
his own poſſ-flion ; but before execution adminif- 
tration is revoked, and the defendant brings audi 


_—_— 


a 


2 


Sn See.. 2. 


a > e =>” 
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it of his own poſſeſſion need not name himſelf ad- 


and Davis Ent. Paſ 22 Car. 2. ro. 576. B. R. 
ane. 148. 1 62, 2 Keb. é 


gn "of Diribution of 2 2 


144. 7 


8 Y the ſtatute of 21 H. B. upon granting do 


421. 


miniſtrator, yet the damages recovered are aſſets. 
o where baron and feme executrix recover, the 
dies before execution; the baron ſhall not 
have a ſcire facias, Beamond-and Long, Cro. Car, 
208, 227. Jon. 248. Cre. Car. 464.) Turner 


WW 


7 


2 2 


at. 21 Hl. 


e fu from him or them; to whom it was granted, for the . bon 
e ach true admigiſtration of the goods, chattels ahd debts' 'the bend rom 


udn of the inteſtate ; but the ordinary could not im- 
it vn poſe any other or further condition in the bond, as 
im aſter debts and legacies paid, to diſtribute the ſur⸗ 


ht u plus as the court ſhould direct; though the ordi- 


act mettioned was to be extended as well 
rt hy to the diſpofition of rhe ſurplus as payment of the 
Mich. — Slawney's  ca'e,' Hob. 83. Moor 864. 
Jaw 498. a . 150. . 330 3 Mod. 

58, 60. Skin. 219, 270. 
The ordinary upon granting Ae tration hall 
take bond from the perfon to whom committed, with 


e in» 7 would pretend. that the true adminiſtration 


s of the deceaſed, and exhibit the ſame into the re- 
Biftry 5 & c. before, &c. and ſuch of them as ſhall 
come to his, or the hands and poſſeſſion of any other per- 
jm for bas; ſhall truly admini/ter according 10 law, 

nd make a juſt and true account of his adminiſtration 
at or before, &c. and the reſt of the goods, &c. which 
ſhall be found remaining upon the account, the ſame being 
Ml examined and tallowad by the court, ſhall deliver 
and pay to ſuch perſon as the judge by decres purſuant to 
* Ee 3 the 


to diſtribute. 


ads com es ol 
? » 


2 the ordinary was to take ſecurity — not on the 


But by lat, 2 * 


23 Car. (a1 
take bond with 


two or more able ſureties, according to the value of the ſureties from whe 
gate, conditioned that the adminiſtrator ſhall make à adminiſtrator for 
N and perfect inventory of all the goods, chattels and -— adminiſ- 


— A 
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thi intent of this aft ſhall appoint: And if it after appear; 
any will = made, and the executar th 27 
hibits the ſame in court, requeſling that it ſhould be al. 
being thereunts required, ſball deliver up the ſaid lt. 
ters adminiſtrotion in court, ' Stat. 22 & 23 Car, 
2. flat. 2: c. 10. ſei, 1. Note this-was a tem- 
- porary act made only for ſeven ꝓears; but by 30 
Car. 2. c. 6. was continued for ſeven years more, 
_—_ by the : Fac. — Fs Lang * er 
he condition of the as. to adminiſterin 
— — — to truly according to law, is to be intended in bring 
a creditor, e. ing in his account, and not in paying the debts of 
+ the inteſtate; and therefore, à creditor ſhall not 
| take an aſſignment of the bond, and ſue it, and 
ir breach affign non-payment of a debt to him, 
or a it committed by the adminiftrator, for 
that would be [endleſs and infinite. 1 Salt. 316, 
x Lutw, 882, $84. ſed vide Yaugh, 96, _ 
How to account, © The adminiſtrator muſt account e 
| the condition of the bond without citation of ſuit, 
and this account muſt be in coutt; and if he 
comes at the day, and no court is held, he ſhall be 
excuſed. | Salk, 316, 172. PIE 
Ordinary may - The ordinary may call ſuch adminiſtrator to account, 
call — and 8 diſtribution of Fw nes 2 
redn 2”. funerals, and juſt expences allowed according to the 
REI 1 — canon — 2 Hel. 93. 2 Fern. 170. ] in ſucb 
eaſes uſed, and the rules after ſet down, ſaving to per- 
ſens aggrieved their appeal. Stat, 22, 23 Car, 2. 
at. 2. c. 10. ſet, 3. GE RT | 
Suit for diſtribu- But x Vern, 134. It is ſaid the ordinary hath 
dun. but a lame juriſdiétion, and there being no negz- 
; tive words in the act, a bill for diſtribution pro- 
perly lies in the chancery. 2 Vent. 362. 2 Ch, 
When it muſt be Ca. 95. And indeed where the ſurplus of the 


— perſonal eſtate for want of diſpoſition by the will 


is diſtributable, there can be no ſuit for it in the 
ſpiritual court, 5 Med. 247. having no authority 
8 | its to 
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to compel a diſtridution when a will is made. 
Z | * 

In making diftribution before this ſtatute, the The rule of dit. 
eccleſiaſtical rig nk obſerved - two rules, —— — 
1. entatio in filits fratrum et ſororum tantum chatte 
1 ad ulteriores hr abel. non extendi- — 9 
mr. 2. Where there are no brothers or ſiſters 

children, vocantur. ad fucceſſionem reliqui collaterales, 

ung; in gradu ſint proximiores, remotioribus excluſp. 

m. 506. So certified by ſeveral of the doctors. 

Saving the cuſtoms of London, province of York, Cuſtoms of par- 
and other places, having known and . ..cived cuſtoms, *icvlar places 
Same Stat. F. 4. — 

As to a freeman of London's teſtamentary part, In London the 
if the freeman does not diſpoſe of it by will, it is Freeman's pare 
fable to 2-diftribution within the act. Yide Per- ble to be al, 
tival and Criſp, 2 Fon. 204. Shin. 26, 41. „ln. 
. OS, 314, 315, 432, 465. 2 Vern. 

274. nd Pl the ſtatute of 1 Tac. 2. c. 17. for 
determining ſome doubts arifen, it is declared that 

this clauſe was never intended, nor ſhall be taken 

to extend to ſuch part of the inteſtate's eſtate, as 


any adminiſtrator, by virtue only of being admi- 


niſtrator, by pretence or reaſon of any cuſtom may 

claim to have been exempted from diftribution, 

but ſuch part in the hands of ſuch adminiſtrator 

fhall be ſubject to diftribution as in other caſes. | 

The ſurpluſage [after debts, funerals, and juſt How the intefs 

expences allowed] ſhall be diſtributed as follows, beg ff tate 27 

viz. One third io the wife of the inteſtate, the res by there be a wits 

equal portions amongſt the children of the inteflate and childrea, 
uch as legally repreſent them, if any of them 

be dead, other than ſuch child or children (not being 

har) who ſhall have any eftate by ſettlement of the 

inte/tate, or be advanced by him in his life-time by 

portions equal to the ſhares of the other children ; 

and in caſe any child, other than the heir at law, 

ſhall have had an eflate by ſettlement from the 

inteflate, or be by him advanced in his life-time 
| E e 4 by 


4 * 1 N ** ” 8 ; 
p N 
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by portion net equal to, the ſhares of the others, 
be ſhall 3-6 fo much as will make the eflate 7 


all equal as near, as. can be eſl imated; but the heir 


Hall have an equal part without conſideration of 


the value of the lands "which he hath by deſcent 
er atherwiſe from the inteflate. Same Stat. F. 5. 
Whether an .- Though an eſtate, pur auter vie, for want of 
Rate pur auter vie A ſpecial occupant, ſhall by ſtat, 29. Car. 2. 6. 
is diftributable. 3. go to the executors and adm iniſtrators, and 


is by the ſaid ſtatute made aſſets for payment 


of debts, yet it is not by this act to be diſtribut- 
ed. Oldam and Pickering, Carthew 376. And it 
was faid that the eſtate was not changed, but 
remained a freehold which the eccleſiaſtical court 
had nothing to do with. . Comb. 388, 389. ad- 
judged; though Cheſhire, who argued for the 
prohibition againſt his own opinion and that of 
Mr. - Finch, wondered the court gave judgment fo 
ſuddenly .; and there is a note by the reporter, 
that probably ſuch eſtate would be diſtributable in 
Chancery. Salk, 464. 
When, if man Where an expreſs legacy is given to an execu- 
makes a will and tor for his care, and there is no diſpoſition of the 
>" oa wr ſurplus, the executor, as to that, is. but a truſtee, 
eftate, the ſur- and it muſt be divided as if the teſtator had died 
plus ſhall be dif- inteſtate, Vern. 473. 2 Fern. 140, 361, 648, 
— 649, 675, 676. et vide 5 Mad. 274. So if the 
executor dies before probate, and there is no 
diſpoſition of the ſurplus. 2 Vern. 634. 2 Aud 

IOT. 5 
What ſhall be A. on his marriage with the daughter of B. 
— covenanted, in caſe of a ſecond marriage, to pay 
: the firſt ſon by the firſt wife 5ool. A. died in- 
teſtate, leaving a ſon and ſeveral other children, 
It was held, that the ſon ſhould bring the 
5001. into hotchpot, although he was in the na- 
ture of a purchaſer under 2 marriage-ſettlement, 
Phiney and Phiney, 2 Jern. 638, 639. vide 2 Vern, 
274. Fitzgibbon 285, 286. WW 
| Thomas 
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| Thomas Lutwyche,. Eſq; died inteſtate poſſeſſed. Lands deſeended 
of a perſonal eſtate, and ſeiſed of a copyhold in fee on youngeſt 
of the nature of Borough Engliſh. "v 2 = a 
In chancery the queſtion was upon the ſtatute rough Engliſh, 
22, 23 Car. 2. c. 10. F. 5. of diftributing inteſtates DT. 
eſtates, whether the youngeſt fon ſhould have an borch 


ual ſhare with the other children of the perſonal - - » 
eſtate excluſive of the copyhold, or only fo much | 
as with that copyhold would make his portion 
equal to that of the other children ? | 
It was decreed, that an account ſhould be taken 
of the perſonal eftate, and that the youngeſt ſon 
ſhould have an equal ſhare without regard to the 
alue of the Borough Engliſh eſtate. Lutu che and 
3 Paſ. 1735. Foreſter's Reports 276. The 
like determination ſoon after. Prat and Prat, 
Fitzgib. 215 ; A8 21 „ | 8 
But if there be no children, or legal repriſentatives Rom to he dit. 
0 au i wife ſhall have a ILK. Oe reſt ſhall —_ ” — — 
diſtributed equally to the next of kin of the inigſtate —— 29 
in equal degree, and their repreſentatives, Same 
Statute, F. 6. | Wade b 
A man died. inteſtate, leaving a brother of the The half blood 
whole blood, and a ſiſter of the half blood. It was takes equal with 
held, that the ſiſter of the half blood ſhould come 6 
in for an equal ſhare with the brother of the whole 
blood. Smith and Tracy, Vent. 307, 316, 323. 
2 Vent. 37 2 Leu. 1 73 2 Jon. 93. Mad. 
209. 2 Had. 204. 3 Keb. 669, 601, 620, 730, 
776, 806, 831. Brown and Brown, Comb. 112. 
Carth. 51, 52. And where it hath been ſaid in 
ſome books that one of the half blood ſhould not 
have a full ſhare, but only a moiety, it hath been 
exploded as a fancy. Show. 1, 2. Crook and 
Watts. Show. P. C. 108. 2 Vent. 317. 2 Fern. 
% 170. 1 Fern. 404, 424, 437. 2 Show. 285, 
200. 1 | E 
A man havin a ſon and two daughters, one of 
the daughters died, and the father intending to let 
_—_ : his 
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Ay his ſon have the whale advantage, renounced the 
a1 rh adminiftration, and it was granted to the fon 

and the ſiſter after fued for a diſtribution, tho 
objected that ſhe was not intitled at the death of 

« *_ the inteſtate. Shin, 13]. 
Grandmother If one dies inteſtate, leaving à grand-mother 
intitled before and uncles and aunts, the grand- mother is intitled 
uncles and aunts. to the perſonal eſtate in excluſion of the uncles and 

aunts. Trin. 1719. Woodroffe and Winkwerth, 
Prec. Ch. 527. Salk. 251. AP 
Where no repre- Provided no repreſentations ſhall be admitted among ſt 
ſentation. collaterals after brathers and ſiſters e er 
ie. And in caſe there ſhall be no wife, all ſhall be diftri. 
eee, 40 amongſt the A = Afi 
1 avi then to the next of kin in equal degree. Same 
| tatute, F. 7. | | 
No repreſent -A A ol was on the firſt part of this clauſe, 
don omongſt col- that there ſhould be no repreſentations amongſt 
— * — collaterals after brothers and ſiſters children, whe. 
the brothers end ther to be intended of brothers and ſiſters to te 
—— of the in · jnteſtate ; or whether, when diſtribution falls out 
_— amongſt brothers and ſiſters, though remote rela- 
. tions to the inteſtate, repreſentation ſhould be ad- 
a mitted ? And the court held, that the repreſenta · 
tion ſhould be only between the brothers and 
ſiſters to the b e Maw and Harding, 2 
Vern. 233, 168. Vern. 169, 233. Salk. 250. 
Raym. 496. | os 
Where brothers A. had three brothers, one died leaving three 
| ehileren take as Children, another died leaving two, and the third 
— lein, and died leaving five children, then A. died inteſtate, 
repretentaton, It was reſolved that diſtribution ſhould be per 
they ſhall take capita, et non per Stirpes, and that all the children 
per capita & non ſhould have equal; becauſe none take by way of 
* : repreſentation, but all as next of kin. Mich. 1695. 
Walſh and Walſh, Prec. Ch. 4. 
How if but one If the inteſtate leaves but one child, and no 
| — 8 no widow, ſuch child ſhall have the whole, though it 
: was argued, that the word diſtribute implied 8 
than 


2 
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than-one. Palmer and Allicaet, Shin, 212, 218. 
3 Ad. 38. 2 Shen. 407, 486. - Comb. 14. 16 
ang dub 207 i ome Hi A ö 1 
And to the end that dur regard be given „ 
creditors, | ne \ diftribution ſhall be made Ul after — 
one year after the: intefate's. death ; and every on- 
ont ten i 15 cost, 7 
debts wing by the unte/late ſhall be after 1 3 | 
and recovered, or 1 made appears be pull Fe- fund is cake of 

and pay back to the adminiſtrator his rateable debts, 

part of ſuch debts and cofts of ſuit, and charges of 
the adminiſtrator by reaſon thereof, to pay debts fo 
recovered after diſtribution, Same Statute, F. 8. 

Yet the party intitled hath ſuch an intereſt in Though the par- 
his ſhare, that although he dies within the year, ty dies within 
his executors or adminiſtrators ſhall have it. — vom 
Brown and Brown, Comb. 112. Carth. 51, 52. his ſhare. 
Show. 225. Fern. 124, 126. Palmer and Alli- 
cock, 3 Mod. 59. Comb. 14, 16, 2 Vern. 274. 

In all caſes where the ordinary uſed to grant admi- Ordinary to grant 
niſtration 1 * he ſhall continue — 
2 to do, and the will of the deceaſed in ſuch teſtament : 

e — TY 
not been made. Same Statute, 5. 9. 

The act of 22 & 23 Car. 2. ſhall not be con- gtat. ef diſtribu- 
ſtrued to extend to the eſtates of feme coverts who tion not to ex- 
die inteſtate ; but their huſbands may demand and — 
haveadminiſtration of their rights, c. and recover die inteſtate, 
and enjoy the ſame as before the making the 
ſaid act. Stat. 29 Car. 2. c. 3. F. 25. Whether 
the law was not ſo before, vide 2 Med. 20, 21. 

Tf after the death of the father any of his chil- 8 
dren die inteſtate without wife or children, in the ther ſhall come in 
life of the mother, every brother and ſiſter, and the eovally with 
repreſentatives of them, ſhall have an equal ſhare — my 
with her. Stat. 1 Fac. 2. c. 17. F. 7. 

James Wallis died inteſtate, leaving a wife en- pethumous 


i allts ; child intitled 
fent with a daughter, and one ſon Towers 2 ; —— 
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 ther's perſonal Towers Wallis died after his father, ànd then the 
_ mother was delivered of a daughter named Eliza. 
ther, beth : A bill was — by the daughter for a 
| - moiety of the perſonal eſtate of Towers Walks, the 
mother inſiſting on the whole. It was held, that 
the daughter was intitled to a moiety of the per- 
ſonal eſtate of her brother Towers Wallis, notwith. 
 flanding ſhe was born after bis deaths” Vide the Stat, 
I. Fac. 2. c. 17. ſeft. 2. Barn. Nep. fo. 272. 2 
Atk. Rep. 115. 2 Burn's Eccle. Lau 737 
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Alemption. 
See Legacies. 


Adminiſtrators. 
1. In what caſes adminiftra- 
tion ſhall be granted. Page 


39 
2. How it 12 to be grant- 
ed upon the ſtat, 31 Ed. 3. 


Co 11. 96 
3 Upon the-death of what 


' perſon. 33 
4 By whom adminiſtration 
© ſhall be granted. 401 
Adminiſtration upon the 
flat. 21 H. 8. c. 5. and to 
whom it is to be granted. 


10. Diſtribution of inteſtates 
eſtates. Page 421 


Aſſets. 


| What things ſhall go to the 


executor and be aſſets. 349, 
359 


— 


Blind. 


1. A blind man may make a 
nuncupative teſtament. 45 
2. Whether he may make a 

vl in writing, and how, 


45 
0 Weslik⸗. 


of what value, and what 


403 ſhall be bona notabilig. 333, 
6. Adminiſtration durante mi- „ 
nori tate. 414 f 
7. His power. 41 Cancelli ng. 


8. Of repealing the adm] 
419 ve cancelling 4 teſtament. 


ſtration. 


9. The effect of repealing, 
419 


304 


| Captivity, 


3 


INDE X. 


Captivity. 


1. A captive during his cap-- 
tivity cannot make a teſta- | 


ment. Page 43 
2. Though he after eſcape. 


43 
3. What, if made before his 


= 43 
If taken priſoner by a pi- 


4. 
rate, c. when war is not 


proclaimed, he may make 
a teſtament. ü 
5. One condemned to per- 
petual impriſonment, can- 
not make a teſtament. 44 
6. Aliter if impriſoned for 
debt, except, &c. 44 


Charity 


1. Deviſe of lands to a cha- 
rify atteſted but by two 
witneſſes, void. 21, 279 


2. Deviſe by nuncupative| 


will by tenant in tail of 
rent out of lands to a cha- 
rity, void, though before 
the ſtatute of frauds. 
3. Deviſe of lands by tenant 
in tail to a charity, good. 


| 30 
4. Copyhold deviſed to a cha- 


rity without a ſurrender, 
. 171 

5. A will of lands to a 
rity not atteſted by three 
witneſſes void, 279 
6, Of deviſes to charitable 
uſes. he 


cha- | 


T1 


Codical. 


1. Of a codicil; -- Page 2 
2. Difference between a co- 

dicil and a teſtament. 2 
3. Definition of a codicil. 3 


| Conditions. 
1. Of deviſes upon conditi- 
ons, limitations, &c. 101 


432. Where there is a condi- 


tion annexed by a will to 
a deviſe of-real or perſonal 
eſtate, and no notice re- 
quired to be given, unleſs 
the legatees perform the 
condition, they cannot be 
intitled, and where there 
is a deviſe over, a forfei- 
ture incurs, 144 


; 


Contingent Remainders. 


1. Of contingent 
ders. 


— 


Se. 


292. Whether real or perſonal 


eſtate is given upon a con- 
tingency, and that con- 
tingency does not take ef- 
fect in the life-time of the 
firſt deviſee; yet if real, his 
heir, if perſonal, his exe- 
cutor will be intitled. 150 
3. Where a tacit conſent is 
| Jufficient, | 152 


_ Copybala 


X22 


Copybold Lands. 


1. Where a copyhold is ſur- 
rendered to the uſe of a 
will, there need not be 
three witneſſes to the will. 

Page 21 

2. Witneſſes to a will not 
neceſſary to paſs either the 
legal eſtate in copyhold 
lands where a ſurrender is 
made to the uſe of a will, 
or the truſt eſtate where 
there is no ſurrender, 22 

3. Copyhold deviſed without 
ſurrender to a charity, 
good. 

4. A deviſe of copyhold lands 
after 
admiſſion, good. 58 
lands, 171 


I. Fraud in obtaining a will 


of a perſonal eſtate examin- 


able only in the eccleſiaſti- | 


cal courts, 52, 54 


2. Will of lands not to be | 
ſet aſide in equity for fraud, 


but to be tried at law. 54 
Croſs Reminders. 


Of croſs remainders. 66, Fc, | 


Cuſtoms. 


What part of | the perſonal 
eſtate may be deviſed by 


171, 276 | 


urchaſe, but before 


the cuſtom of London d 
York. Page 196 to 218 


Deaf and Dumb. 


1. Whether he that is deaf 
and dumb may make a te- 


ſtament. 44 

2. Whether one that is only 

deaf or dumb. 44 
Debts. 


What debts are to be Grit 


Deviſe. 
1. Lands deviſeable by ſta- 
tutes. 56 


2. Whether when the teſta- 
tor is diſſeiſed of the land 
| the deviſe ſhall be void, 


3. A deviſe of lands whit 
| the deviſor has not, but 
afterwards purchaſes, is 
void, $7 
4. A deviſe of all lands he 
ſhall have at the time of 
his deceaſe; lands pur- 
chaſed after the will paſs 


| Not. | 57 
5. Aliter as to chattels per- 


ſonal. 57 
6. Deviſe of lands for pay- 
ment of debts, after put- 

chaſed lands paſs. ' 93 
7. A deviſe of copyheld lands 
after the purchaſe but be- 
fore admiſſion, _ 1 


INDEX 


g. A deviſe of lands articled 
for, but before conveyance, 


Page 58 


9. — poſſibility not de- 


viſeable. 58 
10. Words in a will —_ a 


tail. 61 
12. Of executory dikes, 
contingent remainders, 
croſs remainders, c. 66 


13. Executory deviſes of | 


leaſes for years, and of the 
limitation of the truſt of a 
term. — 74 
14. Of incertain intereſts in 


lands by deviſe. 86 
15. Deviſes by implication. 
8 


9 

176. Where upon a deviſe of 
land there ſhall be an im- 
plied truſt for the heir. 92 


17. Of deviſes of lands for 


payment of debts. 94 


18. Of deviſes upon condi- 


tions, limitations, &c. 101 


19. Of void deviſes as againſt 


law. 


153 
20. Of void deviſes of lands 


by incertain deſcription of 
the things deviſed. 155 
21. Of void deviſes by incer- 
tain deſcription of the de- 


-- viſee, -16 


22. Of deviſes void by the 
. - deviſee's dying ia the life 
of the deviſor. 16 


. 
* 


23. Of deviſes of copyhold 
lands. 71 


.  fee-ſimple. 59 |. 
11. Words paſſing an eſtate- 


N 


24. May deviſe a debt or 
choſe in action. Page 192 
25. By the teſtator's recover. 
ing the debt, the legacy is 
void. 192 
26. But not if voluntarily 


en in. + 192 
D. rin. 


Of the distribution of intel. 
tateꝰs eſtate. ka 421 


Donati mortis cauſa, 


Of a gift in conſideration or 
becauſe of death. 187 


Whether one that is 
may make a teſtament, 4 
Dumb. 
See Deaf and Dumb. 
Ecelefiaftical Perſons. 
1. Teſtaments by eccleſiaſti- 
cal perſons, 5 
2. May diſpoſe of the profits 
of corn by them ſown on 
their glebe, 55 
Eflate in Fee:-ſimple. 


What words in a will paſs a 
fee - ſimple. 59 to 61 


 Eflate- 


8 Wi. IX 


FX 3 £ 


* Efate-Tail, 


1. Words in a will creating 
an eſtate-tail. Page 61 5 
6 


2. Eſtate - tail by implication. | 


89 
Eflate for Life. 


1. Eſtate pur auter vie de- 


viſeable. 9 
2. Paying ſo much out of 
the profits where the de- 
viſee can be no loſer, only 
an eſtate for life. 61 
3. Deviſe to the heir, or to 
one of the heirs after the 
death of the wite, gives the 
wife an eſtate for life by 
implication ; aliur if to a 
ſtranger after the wife's 
death. 89 to 92 


Eflate for Term of V zar. 


Executory deviſes of leaſes 
for years, and of the limi- 
tation of the truſt of a; 
term. 74 


Evidence. 


1. Where parol evidence ſhall 
be admitted to explain the 


intent of the teſtator. 163 


2, Of collateral evidence to 
explain, confirm or con- 


tradict a will. 279 


E xecutors, 


1. Who may be executors. 


Page 313 
2. Of the appointing an ex- 
ecutor. 315 


3. By what words. 316 
4. How an executor may be 
limited and qualified in a 
ſpecial manner. 317 
5. Executor being a legatee. 
5 | 21 

6. If the executor be a R. 
or to the teſtator. 321 
7. If the executor be a credi- 
tor of the teſtator. 323 

8. Where executors are de- 
. Clared to be only truſtees, 
or have particular legacies 
iven to them, the reſidue 

all be conſidered as un- 
diſpoſed. 13T 
9. What acts an executor 
may do before probate. 324 


10. Of refuſing the executor- 


ſhip. 327 
11. What things ſhall come 
to the executor, and be aſ- 
ſets in his hands. 341, 349 
12. What ſhall go to the heir, 
and not to the executor. 


44 5 

13. Where upon the eath of 
one executor the ſurplus 
hall ſurvive, 355 
14. Whether the executor 
ſhall have the furplus of 
the perſonal cſtate, or be 
a truſtee for the next of 
kin. 357 
Ff Executor 


1 N D 

Exetiutor de ſon tort. | 

1. How far liable. Page 392 
2. Of an executor of his 


own wrong. 388 to 394 
Executory Deviſc. 


1. Of executory deviſes, croſs 
remainders, Cc. 
2. Executory deviſes of leaſes 
for years. 74 


Fear. 


Of teſtaments made through 
fear. 57 


F. ee-ſimple, 


Words in a will paſſing a fee- 
ſimple collected from the 


teſtator's intentions. 23 
See Eflate in Fee-ſample, Te- 
nant in Fee-ſimple. 
| Fel de fe. 
A Fel de ſe cannot make a 
teſtament. 47 
Felons. 


1. A felon cannot make a te- 
ſtament. 45 
2. If indicted only, and not 
convicted, he may, 46 
3. If he will not anſwer, but 


' ſuffer pain fort et dure, he | 


66 6. 


| 


E X. 
may make a teſtament of 
his lands. Page 46 

4. Whether a man appre- 
hended for felony may 
make a teſtament before 
conviction or judgment, 

40 

5. By conviction his goods 

and chattels are forfeited, 


6 
The teſtament of a felon 
convict is void, though he 
be never executed, 47 
7. A felon being executor to 
another, may in that behalf 
make a teſtament, 48 


 Feme Covert. 


1. Feme covert cannot make 
a will of lands, eſpecially 
to her huſband. 33 

2. A feme ſole makes a teſta- 
ment, then marries and 
dies, the teſtament yoid. 

3. A teſtament made Fu... 
coverture is void, though 
the wife overlive the huſ- 
band. 33 

4. But not if ſhe confirm the 
ſame after her huſband's 
death, 34 

5. Feme ſole makes a will, 
marries and ſurvives her 


huſband, the will is gpod. 
34 


6. A feme coyert cannot 
make ' a will of goods or 

- chattels perſonal without 
her huſband's conſent. 34 
7. Whethe 


I N DE A 


», Whether the, conſent may 
go before the making the 
teſtament, or Congur or 
ſollow. Page 34 


8. Where and when the huſ- 


band may revaze ſuch con- 
ſent. 


35 
Cannot make a will of 


debts or things in action 


without his conſent. 


5 bY 
10. May make her huſband | 


executor, 35 
11. A feme whoſe huſband is 
baniſhed may make a will. 
36 


12. A feme covert executrix 


may, for the continuance, 


of the executorſhip, make 

a teſtament without her 
__ s aſſent. 36 
But it is void as to any 
"SD ſhe has in her own 
right. 36 
14. The will of a feme co- 
vert executtix reſtrained. 
36 

15. Cannot 7 conſent 
make a will of the profits 


of thipgs ſhe hath as-exe- | 


cutrix. 


37 
16. If a wife licenſed by her 


huſband to make à teſta- 
ment, makes more teſta- 
ments than one, the li- 
cence ſhall extend to the 
laſt teſtament. 1 
17. Of a huſband binding 
himſelf to permit his wife 
to make a teſtament, 38 
18. Where a feme covert has 
power to diſpoſe of money, 


l 

E 
| "if 
' 
j 


ſhe may it by will with-, 
| N d's aſſent, 
.n — there is no agreę- 
men that ſhe ſhall make a 

34... Pagel 
19. May diſpoſe of money 
ſaved out of ſeparate main- 
tenance. "Rp 39 


T7 3 


. | 4 
1 Fraud. . 


r. ..Of teſtaments obtained by 
fraud, 
2. Fraud in obtaining, ; a wall 
of a perſonal eſtate exami- 
. nable only in the eccleſi; 
aſtical court. 52 
3. But a party claiming un- 
der ſuch a will ſnall have 
no aid in equity. 52 
4. A will of lands may be 
good at law, as peing well 
executed, and yet ill in e- 
quity, if obtained by fraud. 
527 53 
5. Whether fraud in obtain- 
ing a will of lands be exa- 
minable in equity. 54 
6. Will of a real eſtate not 
to be ſet aſide in equity for 
fraud, but 'triable at law. 


8 54 
Heir. 


1. Where upon a deviſe of 
lands there ſhall be an im- 
plied truſt for the heir. 92 

2. On a deviſe in fee to the 
heir, he ſhall take by de- 
ſcent and not by the will. 


| 133 
F'1 2 3 What 


3. What things 
the heir, and not to the 
executor. Page 344 


Idsot. 


1. Ideot cannot make a laſt 
will or teſtament. 208 
2. Who is to be deemed an 
* 41 
3. A man of mean capacity 
may make a teſtament. 47 
3 no ideot, he may 
not. . „ * 
5. If an ideot make a teſta- 
ment wiſely. 
6. An, ideot's teſtament wiſe- 
ly framed is ſometimes 
f ; good, | 
by Implication. 
1. No croſs remainders by 
* implication amongſt three 
or more. 7 
2. Of deviſes by implication 


| 89 
Infants, 


Trfants under 21, femes covert, 
ideots, &c. 


1. An infant cannot make a 
will of lands. 21 
2. Deviſe of lands by an in- 
fant who after attains his 
full age, and dies without 


a new publication, void. 


A male infant of the age 
of 14, and a female infant 
| I 


Yet if he be very ſimple, 


42 


42 | 


Dr 
ſhall go to 


of the age of twelve 
may make a teſtament of 
goods and chattels. Page 
2 
4. What if the laſt d 
the year be not finiſhed, 
| . 
5. Teſtaments. made 0 
minority approved of by 
teſtator at his full age, 
8 33 

| Foint-Tenant, 

A joint-tenant cannot make 
a will of his part, 50 


1. Definition of a legacy, 
186 
2. Differs from a Donatio 


cauſa mortis, and other 
— | 186 
. What things may be de- 
, viſed. * + Ce. 
4. Deſcription of the lega- 
cy. | 218 
5. Deſcription of the lega- 
tee. 220 
6. Of lapſed legacies, 224 


7, Of 


VY 


U 


230 
9. Where a legacy directed 


abating and refunding. 241 


r £. oO Shona 


430 Þ 

7. Of the legatee's dying in 
the life-time of the teſta- 
_ Page 228 
8. Of the legatee's dying be- 
fore the time appointed for 

payment of the legacy, | 


3 
_— 


to be raiſed out of land, 
ſhall ſink into the inheri- 
tance. | 237 
10. Of ſpecific legacies, of 


11. Of the time of payment 


of a legacy, 248 
12. To- whom legacies may 
be paid. 248 
13. Bill ſor payment of a le- 
gacy againſt defendant as 
executor. 120 


14. Where legatees ſhall bave 


maintenance and intereſt, | 


250 
15. Of contribution by de- 
viſees. 253 


16. Of ademption of a lega- 


2 255 
17. Where a thing deviſed 
ſhall go in ſatisfaction of a 
thing due, 264 
18, of ] 
| 270 
19. Of deviſes to charitable 
uſes. Wo 


Lift. 
See Eflate for Life. 
London. 


egacies limited over. | 


FX 


Lunatics. 
1. A lunatic cannot make 2 
laſt will or teſtament, Page 
2. A teſtament made in — 
of furor void, though the 
party after recover his ſen- 
ſes. 39 
3. If made in time of ſanity, 
good, though the party af- 
ter become a lunatic. - 
4. He who objects inſanity 
muſt prove it. 40 
5. Whether it be ſufficient 
to prove that the teſtator 
was mad before the ma- 
king the will. 40 
6. Whether he who was once 
mad is preſumed to con- 
tinue ſo. 40 
7. Witneſſes muſt yield a 
reaſon if they would prove 
a man mad. 40 
8. Whether a teſtament made 
by a lunatic, the time of 
making it being unknown, 


ſnall be good. 41 
Nuncupative Teſtament, 

1. What it is. 23 

2. Why ſo called. 23 


3. Commonly made in extre- 
mis, and therefore favou - 


ed. 23 
4. May be made diverſe ways. 
L 2 3 


5. The form of words in a 
nuncupative teſtament. 23 


dee Cuſlomt. 


Ffg3 6. Obſcurity 


Near 


6. Obſcurity to be avoided, | 


where it is, and how a- 
voided, ambiguity where, 


and how avoided, Page 24 


7 Wills fayourably inter- 


preted. In contracts in- 


'  terpretation to be made a- 

ainſt the party. 24 
8. he danger of making 
nuncupative teſtaments. 24 


ö 9. What ſhall be a will in 


| writing, and not a nuncu- 
© pative teſtament. 24 
10. No nunc ee will for 
goods exceeding 301. good 
that is not proved by Bes 
witneſſes, Sc. 


neſs, es 25 
12. Nor unleſs made in the 


laſt ficknefs, Sc. or at the | 


- teſtator; 8 houſe, He. Ex- 
* cept, &c: "| 2g | 
12. After fix months no te- 


* ſtimony thereof to be re- 
ctived, unleſs put into wri- 
Ja... within fix days after 

ing the ſaid will, 

14. No probate thereof till 
after 14 days, and procels | 
to call in the widow or 
next of kin. 25 

15. Wills of ſoldiers and ſail- 
ors excepted. 7" 20 

16. Juriſdiction of cotirts, 

as to the probate of ſuch 
wills, ſaved. 26 

17. Who are good witneſſes 

to prove a nuncupative 

will, 26 


24 | 
11. Nor unleſs teſtator bid | 


- perſons preſent bear wit- | 


25 


; 


ö 


| 


18, Short notes of a will in 
extrems, which carry no 
meaning without the In- 
terpretation of witneſſes, 
ſhall amount only to a 
nuncupative will, Page 26 

19. A nuncupative will muſt 
be proved by the oath of 
three witneſſes, as well as 
have three witneſſes, pre- 
ſent at the making. 27 

20. When a nuncupative 
will for above 30 J. not re- 
duced into writing with- 
in ſix days ſhall be valid, 
and operate as a truſt. 28 

21. Deviſe by nuncupative 
will by tenant in tail of 
rent out of the lands to a 
charity, void, tho' made 
before the ſtatute of frauds 


20. 
Old Age. 


1. Old age alone don't hin- 
der the making a teſtament. 


43 
2. Aliter if a man by extreme 


old age become childiſh, 


| 43 
3. He who hath loſt his me- 
mory cannot make a teſta- 
ment. 43 


Outlaw. 


1. Teſtament of a perſonal 
eſtate of one outlawed in 

_ a perſonal action, is void, 
though the kipg give back 
the 


| IVD 
che goods to the executor. 

| * Page 47 

2. If outlawed for felony, 
cannot make a teſtament 
either of lands or goods. 
3. An outlaw being executor 
to another, may in that 
behalf make a teſtament. 
8 

Parapbernalia. . 


1. The derivation and mean- 
ing of the word. 345 
2. Of allowing the wife her 


paraphernalia. 345 to 349 
Priſoners. 
See Captivity. 


Prabate. 


1. No probate of a nuncu- 
pative will till after 14 


days. 25 
2. Where and before whom 
the will muſt be proved, | 


333 
3. The force of the probate. 


336 
4. To what time the probate 


or refuſal ſhall relate. 339 
Remainder. 


See Contingent Remainder. 
Croſs Remainder. 
Executory Deviſe. 


E. A. 
Republication. 


Of the republication of a laſt 
will or teſtament, Page 


308 


x 


Revocation. 


Of the revocation of a teſta- 
ment or laſt will, 284 


Seal, 


One having power by will, 
or any writing purporting 
a will under hand and ſeal 
to charge land, c. a 
will not under ſeal is void 
as à charge. ” 7M 


Sickneſs. 


1. If a man of perfect mind 
-at the point of death may 
make a teſtament, 48 

2. What if it be doubted 
whether he be of certain 
mind and memory. 49 

3. Whether one at the point 
of death may make a teſta- 
ment at motion of another. 


| 49 
' 4. If the perſon making the 


motion be a ſuſpected per- 
ſon. 49 
5. If he be not a ſupect d 
perſon, and the teſtator 
had a mind to make his 
will. | 49 


Ff4 6. Whether 


I N D E X. 

6. Whether if a written will | 1. The difference between 2 
be brought to a ſick per- laſt will and a teſtament, 
ſon by his relations, and Page 1 
after it is read, he is aſked | 2. The difference between a 
whether it ſhall be his codicil and a teſtament, 2 
will, he anſwers yes, ſhall | 3. Definition of a teſtament, 


be good. Page 50 | 
s 4. Of a laſt will. 
Tail. 5 —— Of a codicil. 3 
Of written teſtaments. 3 
See Eflates-Tail.- 7. Two witneſſes to a writ- 
| RE ten will of chattels only, 
Tenant in Fee. ſimple. 


Is. What ſhall be proof o 
See Eflate in Fee-ſimple. | ſuch will. 4 
| 9. When witneſſes to a writ- 


Tenant in tail. ten teftament of goods or 
| | chattels not neceſlary. 4 
See E/late-tail. 10. Children of the lian 


legatee not allowed as wit- 
1. Deviſe by nuncupative will neſſes to prove a will of a 
by tenant in tail of rent | perſonal eſtate. 5 
out of land to a. charity, | 11. What ſhall be a teſta- 
void, though made before | ment in writing and not 
the ſtatute of frauds. 29 2 nuncupative will. 24, 
2. Deviſe of land by tenant }- 25 
in tail to a charity, good. | 12. Short notes for à will 
30, 50 taken in extrems, which 

| Carry no meaning without 


| Tenant for Life. the interpretation of, wit- 
| 15 f neſſes, ſhall amount only 
See Eftate for Life. to a nuncupative will, 26 


Tenant for Term of Years. | Teflaments or laſt Wills, where- 
by lands and tenements are 


See Eſlate for Years, deviſed, 
Teftament. . To bein writing. 9 


b | 2. How to be executed. 9 
L See Nuncupative Teflament. 
q | | 3. The 


eee s e 
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3 The - witneſſes atteſting | 
the will at ſeveral times, | 


ſufficient. ' | _* "Page 10 


4 Two witneſſes" to the will, | 


and another to the codicil, 
not a good will as to lands, 
to 
„Will wrote on feveral pa- 
"pers when 10 
6. Witnefles ſerie i in mm 


other room. 
f of the reftator's benz 


8. A witnefs fears that he 
"fame room," and at the 
ers, Tech, held 
good, thog 


1 preſence. 1 
e of an in? 


e 1 as of the 
4 efta = uft be exe- 
e i oY preſence of 
th . wins «p< a 
10. 'Deyiſe of lands to a cha- 
rity atteſted but by two 
Non Bon. vod. 21 
It. No witneſſes” neceſſary 
o a will of capyhold Fade 
either where the legal e- 
ſtate is deyiſed, or 2 a 
traut eſtate. 
12 Lands deviſable by fta 
tutes. ö 8. 
13. Whether when the te- 


ſtator is diſſeiſed of the 


land the deviſe is void. 
5b 

14. Deviſe of lies which 
the teſtator has not, but] 


ſubſcribed the win in the 


hot ſaid in 


afterwards purchaſes, is 
void, Page ge 57 


15. Deviſe of all his lands 


he ſhall have at the time of 
his death; lands purcha- 
6: after auen pot not. 


16, Ilir un to chanel — 
"ſonal. T0 WIHS ©: 


17. Deviſe of lands for pay- 
ment of debts, after pur- 
- Chaſed lands paſs. 57 

18. A deviſe of copyhold 
lands after the purchaſe, 
but before the furrender, 
good. 58 

19. A deviſe of lands articled 


for, but before convey- 


ance, good. 58 
20. A mere r af not 
" deviſeable; - 58. 
| W 1 8 


4 WT traytor cannot make g 
teſtament, and why. 

2. Teſtament of a — — 

void from the time of the 


| 1 17. cominitted. 


45 
If. pardoned may make a 
2 45 


2 | 4. A traytor being executor 


to another, may in that 
| behalf make a ſhawn. 
7 7 43 

. ' 2 


Trot, 1 


t. A wil ö In- 
heritance as well as of the 


* 5 2% legal 
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r 7 
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Igal eſtate, muſt be execu- 


ted in the preſence of three 


witneſſes. Page 20 
2. But where a will of the 
legal eſtate (as of copyhold 
lands) 
neſſes; a will of the truſt | 
eſtate requires none. 21; 
3. Of the limitation of the 
truſt of a term. 74 
4 Of implied truſts nd the 
. 2 92 

Vils. i 

See Tilment 
Nuncupative Bim. 


— 


1. Two witneſſes to a writ- 
ten will of chattels only. 


8. When witneſſes to hs 

ten teſtament of s or 
chattels not n 1.4 
3- Witneſs having an in- 


tereſt under the will, not | 


a credible witneſs mithia 


the ſtatute, - 4.4 © 
Deviſee a witneſs, bur 
the deviſe void. 


5. Creditor a witneſs. J 

8. Legatee paid, or refuſing, 
a witneſs. before the 24th 
June 1752. 8 

7. Legatee atteſting and dy- 
ing a witneſs. 8 

8. Credit of the witneſs 2 
be conſidered. 


9. To a will of a perſonal 


4 


requires no wit- | 


7 


of the legal 20 
16. But a will of the truſt 
. of copyholds 
out any 

a will of the legal eſtate of 
copyhold does not require 


eſtate there were three wit- 


neſſes, two of them were 


children of the, reſiduary 
legatee ; they were not al- 
lowed to be witneſſes, and 


the will failed for want of 
proof. Page 5 


10. A will of lands, c. to 


be ſubſeribed by three wit- 
 neſſes in teſtator's er 


11. Witneſſes atteſting at % 


veral times, good. 10 


12. Two witneſſes to the 
will and one to the codicil 
not ſufficient. 10 
7 3. Witneſſes ſubſcribe "= 
another room. 

2 Witneſs ſwears that 
ſubſcribed the will in the 


ſame N and at teſta- 
tor's requeſt, held good 
though not aid in teſta- 


tor's preſence. 


| 19 
I 15. A will of a truſt of lands 
muſt be ſubſcribed by three 


witneſſes as well as a will 
eſtate. 


with- 


witneſſes, becauſe 


any witneſs. 21, 22 


17. Will of lands to a cha- 


rity muſt be atteſted by 


three witneſſes. 


18. Of witneſſes to a 3 


25 
19. Who 


pative will. 


EJ6ꝙvũF! ,,,, ,,,, JP =” 


- 
e 
y 
f 
5 
Q 


1D & 2 


19. Who are good witneſſes 
to prove a nuncupative Tears. 


will. 


Page 26 | See Eflate for Term of Years, 


20. A nuncupative will muſt Tenant for Term of Years. 


be proved by the oath of 


three witneſſes, as well as York, 
| bave three witneſſes pre- See Cuſtoms. 
ſent at the making. 27 
— th Smear 
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